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Names and Addresses of Attorneys of Record.

J. A. HELLENTHAL, Juneau, Alaska.

8HACKLEF0K1) & LYONS, Juneau, Alaska.

Attorneys for Plaintiff in Error.

MALONY & COBB, Juneau, Alaska.

Attorneys for Defendant in Error.

In the District Court for the District of Ahisha, Di-

vision No. 1, (it Juneau.

No. 453—A.

EMERY VALENTINE.

vs.

W. J. HTLLS, as Clerk, etc.,

Plaintiff,

Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Alwve-entitled Court:

You will make u]j, certify and return witli the hill

of exceptions in tlie above-entitled cause, as tlie rec-

ord therein on appeal or writ of error in said cause

to the Circuit Court of Ap])eals f(H' the Nintli Cir-

cuit at San Francisco

:

Summons, with retui-n and endorsements:

Complaint, with return and endorsements:

Denmrrer, with return and ondoi-sements

:

Order on demurrer, with return and endorsements:

Answer, with return and endorsements:

Reply, with return and endorsements:
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Order of June 14tli, 1905, authorizing suit, with

return of endorsements:

Order of December 11, 1905, placing cause on cal-

endar, with return of endorsements:

Assignment of errors, etc., on appeal, with return

of endorsements

:

Juneau, Alaska, Dec. 17, 1907.

J. A. HELLENTHAL,
SHACKLEFORD & LYONS,

Attorneys for Defendant.

[Endorsed] : 453-a. Emery Valentine, Plaintiffs,

vs. W. J. Hills, as Clerk, Defendant. Praecipe.

Filed Dec. 17, 1907. C. C. Page, Clerk. By K. E.

Robertson, Asst.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States Dis-

trict Court for Alaska, Division No. 1,

Defendant.

Summons upon Complaint.

The President of the United States to W. J. Hills,

the Above-named Defendant, Greeting:

In the name of the L^nited States of America, you

are hereby commanded to be and appear in the above-

entitled court to be holden at Juneau, Alaska, with-

in thirty days from the date of the service hereof

upon you, then and there to answer the complaint

of Emery Valentine filed against you in said court.
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a copy of which complaint is herewith served upon

yon; and if you fail to so appear and answer, for

want thereof the plaintiff will take judgment against

you for the sum of five hundred ($500) dollars with

interest thereon from the 21st day of May, 1901, at

the rate of eight per cent per annum.

And this is to conmiand you, the Marshal of said

District, or your deputy, to make due service and

return of this writ. Plereof fail not.

Witness, the Honorable ROYAL A. GUNNISON,
Judge of said court, and the seal thereof affixed at

Juneau, Alaska, this the 14th day of June, 1905.

[Seal of District Court] C. C. PAGE,

Clerk.

United States,

District of Alaska,

Division No. 1,—ss.

I, James M. Shoup, United States Marshal, for

the District of Alaska, Division No. 1, hereby certify

and return that the within summons came into my
hands for service on the 14th day of June, 1905, at

eluneau, Alaska, and that I executed the same at

Juneau, Alaska, on tlie 14th (fourteenth) day of

June, 1905, ])y handing to the within named defend-

ant, W. J. Hills, personally and in person, a true and

correct copy of the said sunnnons, together with a

true and correct copy of the complaint in the said

action within named, said copies of sunnnons and

com})laint ('ertiti<Ml to l)c true and correct copies by
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J. H. Cobb, of the finn of Maloney and Cobb, attor-

neys for plaintiff.

Dated at Juneau, Alaska, June 14, 1905.

JAMES M. SHOUP,
United States Marshal for the District of Alaska, Di-

vision No. 1.

Marshal's costs—$3.

Paid by plaintiff's attorney.

[Endorsed] : Original. No. 453-A. In the United

States District Court for Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiif, vs. W. J.

Hills, as Clerk, etc.. Defendant. Summons. Filed

Jun. 14, 1905. C. C. Page, Clerk. By A. T.. Col-

lison, Asst. Malony & Cobb, Attorney for Plaintiff.

Office: Juneau, Alaska.

In the United States District Court for Alaska, Divi-

sion No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States Dis-

trict Court for Alaska, Division No. 1,

Defendant.

Complaint.

The above-named plaintiff, complaining of the

above-named defendant, for cause of action alleges

:

I.

That at all the times hereinafter mentioned the de-

fendant was the duly acting clerk of the District
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roiu't of the United States tor tlie District of Alas-

ka. Division No. 1.

II.

That, if the defendant ever executed a bond as

such clerk, he failed and neglected to record the same

in the clerk's office of this court, and there is no data

in said office whereby this action can be brought upon

the bond of the defendant as clerk, if any such bond

was ever given.

III.

That heretofore, to wit, on the 21st day of May,

1901, there was in the care and custody of the defend-

ant as such clerk, the sum of one thousand and ninety-

nine hundred and 70/100 ($1099.70) dollars belonging

to the plaintiff, which money had been paid to de-

fendant as such clerk in the case of E. R. Peoples,

as administrator of the estate of E. G. De Norton,

plaintiff, vs. Emery Valentine and J. G. Cosslett, de-

fendants, and which money plaintiff was then and

there entitled to demand and receive of the defend-

ant, and ever since has been, and now is, entitled to

demand and receive the same.

IV.

That on said 21st day of May, 1901, tlie defendant

appropriated and converted the sum of five hundred

dollars (500) of said money to his own use and bene-

tit, and has ever since retained the same to his own

use, and has refused, and still refuses, to pay the

same to plaintiff, or any part thereof.
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V.

That on said 21st day of May, 1901, the plaintiff

demanded of the defendant said sum of five hundred

dollars ($500), and on divers times since has de-

manded said sum of defendant, but defendant has re-

fused to pay said money, or any part thereof.

Wherefore, plaintiff prays judgment of the Court

for the said smn of five hundred dollars ($500), with

interest thereon at the rate of eight per cent per an-

nvim from the said 21st day of May, 1901, together

with costs and disbursements herein incurred, and

for such other and further relief as he may show him-

self entitled to receive.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Emery Valentine, being first duly sworn, deposes

and says: I am the plaintiff in the a])ove-mentioned

action; I have heard read the foregoing complaint

and know the contents thereof and the matters and

things therein set out are true, as I verily believe.

EMERY VALENTINE.

Subscribed and sworn to before me this 14tli da>'

of June, 1905.

[Notarial Seal] J. H. COBB,
Notary Public in and for Alaska.

[Endorsed] : Original. No. 453-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills,
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as Clerk, etc., Defendant. Comj)laint. Filed Jun. 14,

1905. C. C. Page. By A. L. Collison, Asst. Malony

& Cobl), Attorneys for Plaintilf. Office: Juneau,

Alaska.

In the United States District Court for the District

of Alaska, Div. No. 1, at Juneau.

EMERY VALENTINE
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Div. No. 1,

Defendant.

Demurrer to Complaint.

Comes now the defendant and demurs to the com-

plaint of the plaintiff herein, for the reason that the

same does not state facts sufficient to constitute a

cause of action.

LYONS & SHACKLEFORD,
Attorneys for Defendant.

Service of copy of the above demurrer accepted

this 13th day of July, 1905.

MALONY & COBB,

Attys. for Plaintiff.

No. . In the U. S. Dist. Court for the Dist.

of Alaska, Div. No. 1, at Juneau. Emery Valentine,

Plaintiff, vs. W. J. Hills, as Clerk of the U. S. Dist.

Court for the Dist. of Alaska, Div. No. 1, Defendant.

Demurrer. Lyons & Shackleford, Attys. for Deft.

[Endorsed] : No. 453—A. In the United States

District Court for the District of Alaska, Division
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No. 1. Emery Valentine, Plaintiff, vs. W. J. Hills,

as Clerk of the United States District Court for the

Dist. of Alaska, Div. No. 1, Defendant. Original.

Demurrer. Filed Jul. 13, 1905. C. C. Page, Clerk.

By A. L. Collison, Asst. Shackleford & Lyons, At-

torneys for Deft. Juneau, Alaska.

In the District Court for the District of Alaska, Divi-

vision No. 1.

No. 453—A.

EMERY VALENTINE

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Div. No. 1.

Order Overruling Demurrer to Complaint, etc.

On this da.y this cause came on to be heard upon

the demurrer of the defendant to the complaint of

the plaintiff herein, and the Court having heard the

same, and being fully advised in the premises, over-

ruled said demurrer, to which ruling and order of the

Court defendant, by counsel, excepts, and the excep-

tion is allowed. And the defendant asking leave to

answer over is granted until Monday, December 11th,

1905, in which to answer.

Done in open court Monda}^, December 4th, 1905.

ROYAL A. GUNNISON,
Judge.
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In the District Cotirt for the District of Alaska, Di-

vision No. 1.

No. 453—A.

EMERY VALENTINE,
,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Division

No. 1,

Defendant.

Answer.

Comes now the defendant in the al)ove-entitled ac-

tion and for answer to the plaintiff's complaint hero-

in admits, denies, and alleges as follows

:

I.

Admits paragraph one of said complaint.

IL

Referring to paragraph two (2) of said comj)laint,

defendant admits that he executed a bond as ck'rk

of the above court, and tliat the same was duly and

regularly approved and filed with the Attorney Gen-

eral of the United States as by statute required.

III.

Referring to paragraph three (3) of said com-

plaint, defendajit admits that on the 21st day of May,

1901, there was in the care and custody of the defend-

ant as such clerk and in the registry of the above

court the sum of one thousand, ninety and 70/100

dollars, which money had Ijeen paid to defendant as
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such clerk in the case of K R. Peoples, as adminis-

trator of the estate of E. G. DeNorton, deceased,

plaintiff, vs. Emery Valentine and J. G. Cosslett, de-

fendants; but denies that plaintiff was then and

there, or at all, the owner of said money, or any por-

tion thereof, or that plaintiff was entitled to demand

or receive of the defendant, or ever since has been, or

now is, entitled to the same, or any portion thereof,

or that the plaintiff was then, or now is, or ever since

has been, entitled to demand or receive the same, or

any portion thereof, except as hereinafter stated.

IV.

Referring to paragraph four (4) of said com-

plaint defendant denies each and every allegation

therein contained.

V.

Referring to paragraph five (5) of said complaint,

defendant denies that, on the 21st day of April, or

at any other thne, plaintiff demanded of the defend-

ant the smn of five hundred dollars, or any other sum,

save and except as hereinafter stated.

* And for a further and separate answer to the

plaintiff's complaint, the defendant alleges:

1.

That on the 25th day of April, A. D. 1901, this

Honorable Court rendered its decree in that certain

cause mentioned in the plaintiff's complaint wherein

E. R. Peoples, as administrator of the estate of E.

G. DeNorton, deceased, was plaintiff, Phil Blumauer,

was intervenor, and Emery Valentine and J. G. Coss-
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lett were defendants, which decree is in words and

tignres as follows, to wit

:

''l7i the United States District Court for fir Pisfrirt

of Alaska, Division No. 1.

E. R. PEOPLES, Administrator, et al., Plaintiff,

PHIL. BLUMAUEl^ Intervener,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants.

Decree.

The Court having, on the 5th daj^ of April, 1901,

hied its hndings of fact and conclusions of law here-

in, and the same having been duly entered, together

with an additional finding of fact and an amended

conclusion of law herein on this date, and complain-

ants herein now moving for a decree in accordance

with said findings and conclusions

:

It is ordered, adjudged and decreed (1) that tlio

property in controversy in this case, to wit: Lot

No. Two (2), in Block No. Two (2), in the city of

Skaguay, Alaska, according to the plat thereof made

by F. H. Reid, C. E., together with all tlie tenements,

hereditaments and appuj-tenances thereunto ai)per-

taining, is and was at the time of the commencement

of this suit, the joint property of tlie complainant,

the intervenor, and Mildred (I. Cosslett, in the pro-

l^ortion of one-fourth (1/4) to the complainant, one-

fourth (1/4) to the intervenor, and one-half (1/2)

to Mildred G. Cosslett, and the title to said ])roperty

be, and the same is hereby, confinned in E. R. Peo-
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pies, as administrator of the estate of E. G. DeNor-

ton, Phil Blumauer, and Mildred G. Cosslett, in said

proj)ortions.

That the pretended deed from Mildred G. Cosslett,

dated January 20, 1898, to defendant Emery Valen-

tine of said Lot. No. 2, Blk. No. 2, was and is null

and void, and conveyed no right, title, or interest to

the said Valentine, and the same is hereby annulled,

set aside, and for naught held.

(2) That complainant E. R. Peoples, as admin-

istrator, do have and recover of and from the said

defendants J. G. Cosslett and Emery Valentine, the

sum of two hundred, eighty-five 48/100 dollars, to-

gether with his costs and disbursements herein to be

taxed, for which let execution issue.

(3) That the intervenor, Phil Blumauer, do have

and recover from the said defendants, J. G. Cosslett

and Emery Valentine, the sum of two hundred,

eighty-live 48/100 dollars, together with his costs

and disbursements herein to be taxed ; for which let

execution issue.

(4) That the said Emery Valentine forthwith pay

into the registr}' of this court, for the use and benefit

of the said Mildred G. Gosslett, the sum of five hun-

dred seventy, 94/100 dollars.

(5) That the receiver heretofore appointed here-

in do forthwith deposit in the registry of this court

the amount of money now in his hands, as receiver,

and that he do forthwith settle his accounts, as re-

ceiver, and that the amount so deposited with the
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clci-k to^-ethcr with such (tlici- sum ns may )x' i'ouiid

to 1)0 due t'l'oiu su<'li I'c'ccivci- oji liis settlement aud

deposited with the (derk, ])e and the same is herel)y

apportioned as follows

:

E. R. Peo])les, administrator of the estate of E. G.

DeNorton, deeeased, one-fourth (Vi); l*hii l*hi-

inauer, intervener, one-fourth (I4)
; Mildred G. Coss-

lett, one-half (i/o).

:\[. C. BROWN, Jud-e."

—and that thereafter, and on the lotli da\' of No-

vember, 1901, this Court made and entered its sup-

plemental deeree in said cause, whidi said su]>ple-

mental decree is in words and figures as follows, to

^Yit

:

Wednesday, Novend)er i:Uh, 1<)01.

Estate of E. G. l)eNOi?TON,

PHIL niA'MAUEK,

JOSEPH G. GOSSLrrn^ ct al.

Plaintiff,

Inter\eu('r,

1 )cr('iidaiils.

Decree.

And now on this i;Uh day of Noxcnilicr, A. 1>. IHoi.

this cause coming' on to he heard u|M»n the molion o!'

the defendant Emery \'aleiitine lo (•(•n-ert ihe jud'A-

nient and decree heretofoi-e hei-eiu rendei-ed <>!i the

25th day of Api'il, liXH. and the Coui'l liaviuu' heaivl

said motion and taken the same undei- adxisement at

a. f(>rmei' tei'm nf this court, and heiiii: now full\' ad-

vised in the lucniises, and heiu^- of ihe opiinoii that
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said judgment and decree should be corrected to cor-

respond to and be limited by the j^leadings and the

issues made thereby

:

It is now therefore ordered, adjudged and decreed

that said judgment and decree of April 25th, 1901,

be and the same is hereby modified in the following

particulars, that is to say

:

Whereas, the said Mildred G. Cosslett is not a

party to this action as appears on the face of the com-

plaint, and that defendant Emery Valentine was in

possession of the property in dispute at the time suit

was brought, therefore the said decree as to Mildred

G. Cosslett is set aside and vacated, and that said

decree be made to read that one-half of said prop-

erty be adjudged to said Valentine, and to read as fol-

lows, to wit:

E. R. PEOPLES, Administrator of the Estate of

EDWARD De NORTON,
Plaintiff,

PHIL BLUMAUER,
Intervener,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants.

The Court having on the 5th d^y of April, 1901,

filed its findings of fact and conclusions of law here-

in and the same having been duly entered together

with an additional finding of fact and an amended

conclusion of law herein made and entered on this

date, and complainants herein now moving for a de-
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cree in accordance with said findings and conclu-

sions,

It is ordered, adjudged and decreed

:

I.

That the property in controversy in this case, to

Avit : I>ot Xo. 2 in Block No. 2 in the City of Skaguay,

Alaska, according to the phit thereof made l)y F. H.

T\eid, C. E., together with all the tenements, heredita-

ments and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit

tlie joint property of the complainant, the intervener,

and Emery Valentine, in the proportion of one-

fourth to the complainant, one-fourth to the inter-

vener, and one-half to the said Emery Valentine,

and that the title to the said property be, and the

same is hereby confirmed in E. R. Peoples as admin-

istrator of E. G. DeNorton, Phil Blumauer, and

Emery Valentine in said proportions; that the i)re-

tended deed from Mildred G. Cosslett and Joseph G.

Cosslett dated January 20th, 1898, to defendant

Emery Valentine of said Lot No. 2, Block No. 2 was

and is null and void, and (-onveyed no right, title or

interest to the said Valentine, and the same is here])y

annulled, set aside and for naught lield.

IT.

That complainant, E. K. Peoples, and admin-

istrator, have and recover of and from the defend-

ants, J. G. Cosslett and Emery Valentine, the smn of

tw^o hundred, eighty-five and 48/100 dollars, togethei-

with his costs and disbursements to be taxed, for

which let execution issue.



16 W. J. Hills vs.

III.

That the intervener, Phil Blviinauer, do have and

recover of and from the defendants, Emery Valen-

tine and J. G. Cosslett, the sum of two hundred,

eighty-five and 48/100 dollars together with his costs

and disbursements to be taxed; for which let execu-

tion issue.

IV.

Tha the receiver heretofore appointed herein do

forthwith deposit in the registry of this court the

amount of money in his hands as receiver, and that

he do forthwith settle his accounts as receiver and

that the amount so deposited with the clerk, to-

gether with such other sum as may be found to be

due from such receiver on his settlement and de-

posited with the clerk, be and the same is hereby ap-

portioned as follows

:

E. R. Peoples as administrator of the estate of E.

G. DeNorton, one-fourth; Phil Blumauer, intervener,

one-fourth ; Emery Valentine, one-half.

Dated November 13th, 1901.

Supplemental Decree.

It is further ordered, adjudged and decreed that

the money heretofore paid to the clerk of this court

be disbursed as follows, to wit

:

One-quarter to E. E. Peoples as administrator of

tlie estate of E. G. DeNorton, deceased; one-quarter

to the interv^ener, Phil Blumauer, and one-half to the

defendant Emery Valentine, except in so far as the

same has been disbursed on the order of the Court.
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II.

It is further ordered, adjudged and decreed that

the receiver herein forthAvith make up and file a sup-

plemental report herein showing his doings as re-

ceiver down to and including the 15th day of No-

vember, A. D. 1901 ; and upon which he is discharged

from further duties and liabilities as receiver herein,

upon making the following disbursements of moneys

in his hands

:

One-quarter to the said E. R. Peoples as adminis-

trator as aforesaid ; one-quarter to Phil Blumauer.

the intervener herein ; and one-half to the said Emerj^

Valentine.

And it appearing to the Court from the evidence

now before it that as bet'.veen the defendant Emery

Valentine, and one Mildred G. Cosslett, the property

and money herein decreed to Emery Valentine is the

property and money of the said Mildred G. Cosslett,

and property and money herein decreed to Emery

Valentine is the property and money of the said Mil-

dred G. Cosslett, and

It is further ordered, adjudged and decreed that

the said receiver pay over the said moneys to the said

Valentine only u])on the said Valentine filing his

bond in the sum of two thousand five hundred dollars

($2,500.00) with sureties to be approved by this

Court, conditioned that the said Valentine will pay

off and satisfy any judgment or decree that may be

rendered against him in any suit or action instituted

by the said Mildred G. Cosslett for or on account of
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said property, and the rents, issues and profits there-

of.

III.

And it further appearing to the Court that W. J.

Hills, as the attorney of Joseph G. Cosslett and Mil-

dred G. Cosslett has drawn from said fund the sum

of five hundred dollars ($500) as his attorney's fee

and mider the reformed decree said Cossletts have no

share in said fund, but it appearing to the Court that

said Mildred G. Cosslett is the owner of half there-

of, it is ordered that the said money so drawn by the

said Hills shall remain in his hands upon filing a

good and sufficient bond in the sum of one thousand

dollars ($1,000.00) conditioned that he will ]>ay the

same to the said Emery Valentine in case said Mil-

dred G. Cosslett shall not prevail in any suit brought

by her against the said Valentine for said property.

IV.

It is further ordered that the defendants Emery

Valentine and J. G. Cosslett pay the costs of the

plaintiff and intervener herein taxed at — dol-

lars and dollars respectively.

Leave is hereby given to the parties to apply for

such further orders and process as may l)e required

to carry this decree into full effect.

M. C. BEOWN, Judge.

That on the 20th day of April, 1901, there was de-

posited in the registry of this court the smn of two

thousand, one hundred and nine dollars and forty

cents, which sum of money was received ])y defend-
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ant under the order of this Court from one E. R.

Peoples as receiver theretofore appointed by this

Court in said cause, which said sum of money was

ordered by this Court to be held in the registry of

this court to abide the final termination of said cause.

2.

That thereafter and on the 21 day of May, 1901,

the defendant paid out the moneys decreed to be the

property of said Mildred G. Cosslett by this Court in

its said first decree in said cause, to W. J. Hills, the

sum of $500.00.

3.

That in accordance with the Statutes of the United

States in such case made and provided in accordance

with the Rules and Regulations prescribed by the

Department of Justice of the United States defend-

ant deducted from the said sum so decreed to be the

property of Mildred G. Cosslett and thereafter by

said supplemental decree to be the property of the

defendant herein, one per centum thereon, or $11.00

and covered the same into the Treasury of the United

States. That the sum of three dollars and 35/100

from said last mentioned sum was deducted there-

from by defendant and credited upon the docket of

said cause as costs in said action by aud witli the

consent of J. H. Cobb, acting as attorney for plain-

tiff herein.

.
4.

That the sum of five hundred, sixty-five and 25/100

dollars ($565.25) of said sum thereafter decreed to
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be the property of plaintiff herein in said cause, was

paid by this defendant upon the order of this Court

and of the plaintiff herein to one John E. Winn,

Esq., one of the attorneys for the defendants Coss-

lett and Valentine in said action.

5.

That the sum of $30.60 of said sum of money de-

creed thereafter in said cause to be the property of

the plaintiff herein was by this defendant paid to

J. H. Cobb, the attorney for plaintiff herein, and at-

torney for said Valentine in said cause of E. R.

Peoples, as administrator, vs. Valentine et al.

6.

That on the 30th day of March, A. D. 1903, and for

a long time prior thereto, one Mildred G. Cosslett and

one Joseph G. Cosslett were indebted to the defend-

ant in the sum of five hundred dollars for profes-

sional services rendered by this defendant for the

said Mildred G. Cosslett and Joseph G. Cosslett at

their instance and request, and for which the said

Mildred G. Cosslett and the said Joseph G. Cosslett

agreed to pay to the defendant the said sum of five

hundred dollars ; that on the said 30th day of ^larch,

A. D. 1903, the plaintiff herein made, executed and de-

livered to the defendant herein an order in writing

authorizing this defendant to retain from and out of

the funds in his hands as clerk of court and belonging

to the plaintiff the sum of five hundred dollars

($500.00) and to apply the same in payment of the

aforesaid debt and obligation due the defendant from
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the said Mildred G. Cosslett and Joseph G. Cosslett,

which said order is in words and figures as follows,

to wit:

"Juneau, Alaska, March 30, 1903.

Hon. W. J. Hills, Juneau, Alaska.

Dear sir: This is to authorize you to retain from

funds in your hands as clerk of the United States

Circuit Court, Division No. 1, District of Alaska, the

sum of $500.00, your fee as attorney for Cosslett, the

same being the sum mentioned in a certain decree of

court modifying the original decree entered in the

case of De Noi^ton vs. Cossletts, and receipted for by

you.

Very respectfully,

EMERY VALENTINE."

7.

That the defendant herein is not now the clerk of

the United States District Court for the District of

Alaska, Division Nimiber One, nor has he been such

clerk since the tenth day of January, A. D. I£l05 ; that

on said last-mentioned date he was succeeded in said

office by one J. J. Clark, who on said date qualified

and assumed the duties of said office.

And as a further defense and counterclaim against

the plaintiff herein, the defendant alleges

:

I.

That the defendant has paid out upon the orders of

this Court and the orders of the plaintiff herein in

said cause of E. R. Peoples as administrator et al.,

vs. Cosslett et al., a sum of money amounting to ten

and 25/100 dollars ($10.25) in excess of the sum w-
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ceived by tliis defendant in said cause and which was

decreed in said supplemental decree to be the prop-

erty of the jDlaintiff herein, which said last-men-

tioned sum is now due and owing from plaintiff here-

in to the defendant herein, and which said sum and

balance due has not been paid nor any part thereof.

Wherefore, defendant prays judgment against the

plaintiff in the sum of ten and 25/100 dollars, and for

his costs and disbursements in this behalf expended.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

United States of America,

Division No. 1,

District of Alaska,—ss.

W. J. Hills, being first duly sworn, on oath deposes

and says

:

I am the defendant in the above-entitled action;

That I have read the above and foregoing answer,

know the contents thereof, and the matters and things

therein stated are true. So help me God.

W. J. HILLS.

Subscribed in my presence and sworn to before me
this 25 day of July, 1905.

[Notarial Seal] L. R. GILLETTE,
Notary Public in and for the District of Alaska,

Residing at Juneau.

[Endorsed] : No. 453-A. In the District Ct., for

the District of Alaska, Division No. 1. Emery Val-

entine, Plaintiff, vs. W. J. Hills, etc., Defendant.

Answer. FHed Dec. 9, 1905. C. C. Page, Clerk.
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By D. C. Abrains, Deputy. Shaekleford & Lyons,
Attorneys for Plaintiff.

Division Xo. 1, <if Juneau, in the District Court of

Alaska.

No. 453-A.

EMERY VALENTINE,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Plaintiff's Reply.

Now comes the plaintiff, by his attorneys, Malony

& Cobb, and for reply to the answer of the defendant

lierein, alleges:

I.

Referring to the first affimiative answer, plaintiff

alleges

:

That the instrument set out in the first paragraph

of said affirmative answer, and purporting to be a de-

cree of this court, was made and entered by the court,

but plaintiff* alleges that the same was void and of no

eff'ect for the reason that Mildred G. Cosslett, named

in said decree was not a party to said suit, and the

Court had no jurisdiction to devest property out of

the plaintiff' herein and vest in the said Mildred 0.

Cosslett.
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That the supplemental decree of November 13th,

1901, set out in said answer, was entered by the Court,

on said date, on motion of the plaintiff herein, to cor-

rect said pretended decree of April 25th, 1901, to

make the same correspond to, and follow the plead-

ings in said cause ; that the third paragraph of said

pretended decree set out by the defendant, on page

8 of said answer is wholly void, for the reason that

the Court had no jurisdiction to allow attorney's fees

to W. J. Hills, as attorneys for Mildred Cosslett, who

was not a party to the suit, and no jurisdiction to

award said Hills, the money of this plaintiff, as at-

torney for Joseph G. Cosslett, and for the further

reason that there was no pleading of any kind to sup-

port said award.

II.

Referring to paragraphs 3 and 4, of said answer,

plaintiff denies that the payments therein made, were

made as alleged, but states the facts to be, that of

the $11.00 paid into the treasury of the United States,

one per cent of $5.65 was deducted from the sum paid

to J. R. Winn, and that Winn was only paid the

sum of $559.90.

III.

Referring to paragraphs 5 of said answer plaintiff

denies that the $30.60 mentioned therein was paid

out of the money in controversy, in this suit, but

was paid out of moneys belonging to the plaintiff,

which subsequently came into the defendant's hands

from rents, collected by the receiver in said cause.
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IV.

Referring to paragraph 6 of said answer, plaintiff

denies that Mildred (1. Cosslett, and Joseph G. Gos-

lett were indebted to the defendant in the snni of

$500.00 for professional serA^ces, or otherwise, or

that they ever agreed to pay him any such sum.

Plaintiff admits that he executed the instrument

dated March 30th, 1903, in said paragraph set out;

hut he alleges that the same was wholly without con-

sideration, and w^as obtained from plaintiff by fraud

and duress practiced upon the plaintiff ; that the pre-

tended consideration recited in said instrument was

inserted for the fraudulent purpose of concealing its

true nature; that the fraud and duress by whicli said

instrument was obtained from plaintiff are as fol-

lows:

That the plaintiff herein is the same ])erson named

in the pretended decrees, set out in the defendants'

answer ; that subsequent to the entry of the said pre-

tended supplemental decree of Nov. 13th, 1901, plain-

tiff appealed from that portion therof, ])retending

to award to A¥. J. Hills $500.00 of tlie plaintiff's

money and which is shown as paragraph ;;; of said

pretended decree, to the Honorable U. 8. Circuit

Court of Appeals for the Ninth Circuit; that said

appeal was pending in said Appellate Court in the

month of March, 1903, and was set for hearing in said

Court shortly thereafter ; that prior to said date, and

after the taking of said appeal, defendant, as plain-

tiff, is informed and believes and therefore cliarges.



26 Tr. J. Hills vs.

procured an action to be instituted in this Court, by

the said Mildred G. Cosslett, to recover the identical

property which had been pretended to be awarded

to her in the said pretended decree of April 25th,

1901; that said action was instituted without any

authority from the said Mildred G. Cosslett, and

solely for the purpose of being used by the defend-

ant for the fraudulent purposes hereinafter stated;

that in the month of March, 1903, the defendant ap-

proached the jjlaintiff, and represented that he had

seen, tallied and agreed with the then Judge of this

Court, before whom said cause of Mildred G. Coss-

lett, against this plaintiff, was pending for trial, and

that unless said aj^peal was dismissed and the de-

fendant i)ermitted to retain said sum of $500.00 il-

legally converted by him as aforesaid, he, the said

Judge, would decide said cause against this plaintiff,

and cost him in damages to a greater amount than the

sum of $500.00; that plaintilf had reason to believe,

and verily did believe, the matters so stated to him

Ijy defendant, and so believing acted thereon, and

was coerced into executing said instrument to defend-

ant to save himself from illegal oppression, and

wrong, and a great pecuniary loss ; that he thereupon

agreed to and did dismiss said appeal, and as a part

of the same transaction, gave the defendant tlie in-

strument alleged; which recited the debt to defend-

ant of Mildred G. and Joseph G. Coslett, to give a

semblance of legality and consideration thereto.

V.

Referring to paragraph 7 of said answer, the plain-
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tiff admits the allegations therein contained, i)ut lie

avers that the defendant is esto])ped from setting-

np the same as a defense to this action, for tliat;

heretofore and after the defendant went out of office

as clerk, etc., the plaintiff instituted an action against

him in this Court, which apj^ears upon the docket

as cause No. 396-A, entitled Emery Valentine vs. W.

J. Hills, to recover the identical money herein sued

for; that said cause was put at issue, and after the

empaneling of the jury and the taking of evidence

defendant, b}^ his counsel, raised the point that tlie

action should have been against him as Clerk of the

United States District Court, and not against him

individually, that the Court sustained such point, and

dismissed said action without prejudice to another ac-

tion instituted in accordance with the contenton of

the defendant.

And for answer to the "further defense and coun-

terclaim" of the defendant, plaintiff denies all and

singular the allegations therein contained.

Wherefore he prays as in his original complaint.

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Emery Valentine, being first duly sw(u*ii. dci)oses

and says: I am the plaintiff in the above-mentioned

action. I have heard read the above and foregoing

reply, know the contents thereof, and the same is

true, as I verily believe.

EMERY VALENTINE.
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Subscribed and sworn to before me this 11th day

of December, A. D. 1905.

[Notarial Seal] E. F. HOSE,

Notary Public in and for Alaska.

Service of the above and foregoing reply is ad-

mitted to have been duly made this 11th day of Dec,

1905.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

[Endorsed] : Original. No. 1-53-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Emery Valentine, Plaintiff, vs. W. J. Hills, as Clerk

of the U. S. District Court for Alaska, Div. 1, De-

fendant. Reply. Filed Dec. 11, 1905. C. C. Page,

Clerk. By D. C. Abrams, Deputy. Malony & Cobb,

Attornevs for Pltff. Office: Juneau, Alaska.

/;/ the Vnited States District Court for Alaska, Di-

vision No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Order Granting Leave to File Complaint, etc.

Upon reading the motion of the plaintiff* in the

above-entitled cause, and inspecting the complaint

2)roposed to be filed therein,
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It is ordered that plaintiff be and is hcrelty ^ivcii

leave to file said complaint and prosecute said action.

Dated June 14th, 1905.

ROYAL A. GUNNISON,
Jud^e.

[Endorsed] : Original. No. 453-A. Jn the United

States District Court for Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk, etc. Defendant. Order. Filed June

14, 1905. Clerk, by Deputy. Malony & Cobb, .\t-

tornevs for Plaintiff. Office : Juneau, Alaska.

/;/ tlic Disirict Court for Ahish-ti, Division So. /, ul

Junenti.

No. 45:J—A.

E^rERY VALENTINE,
riaintiir,

vs.

W. J. HILLS, as Clerk of the United States Distii-t

Court for Alaska. Division Xo. 1,

Pcrciidaiit.

Order Placing Cause upon Jury Trial Calendar.

Upon motion of Malony <Jc Cob'n, attorneys for

plaintiff, tliis cause is ordci-cd i)l.'.rcd upon the Jury

trial calendar.

Dated December 11th, 1905.

i?()VAL A. (irXNlSON,

Judsxe.
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[Endorsed] : Original. No. 453—A. In the Dis-

trict Coiu-t for Alaska, Division No. 1, at Juneau.

Emery Valentine, Plaintii¥, vs. W. J. Hills, as Clerk

of the U. S. Dist. Court for Alaska, Div. 1, Defend-

ant. Order. Filed Dec. 11, 1905. C. C. Page,

Clerk. By A. L. Collison, Asst. Malony & Cobb,

Attorneys for Pltff. Office: Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Xuniher One, at JiDieau.

No. 153—A.

EMEEY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Bill of Exceptions.

Be it remembered that the abo^e-entitled cause

duh^ came on for hearing on the 11th day of Decem-

ber, 1905, at the regular December, 1905, term of the

above-entitled Court upon the demurrer theretofore

tiled by the defendant to the complaint in said cause,

and after the argument of respective counsel tbo

Court did then and thereupon overrule said denmr-

rer; to which ruling and order of the Court in so

overruling the demurrer of defendant to said com-

plaint, tlie defendant by counsel then and there ex-

cej^ted, and exception was by the Court duly allowed.
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And be it further remembered, tliat thereafter and

on tlie fourteenth day of March, A. 1>. 190(3, the

above and foregoing- entitled cause came on duly

and regidarly for trial before the Court with the in-

tervention of a jury, whereupon tlie following })r()-

ceedings were had, to wit:

Jit the District Court for the District of Ahisl.-a, Di-

vision Xo. 1, at jKuefin.

No. 453—A.

EMEKY VALENTINE,
Plaintiff,

vs.

AV. J. HILLS, as Clerk of the United States District

Court for Alaska, Div. No. L
Defendant.

Transcript of Testimony.

MALONY & COBB, for Plaintiff.

SHACKLEFORD & LYONS and \\'. d.

HILLS, for Defendant.

Now on this Uth day of March, 19(K), at nine A.

M., this cause coming on for trial iu the abo\c-cM-

titled court, before the Honoral)le Poyal A. Ou.nni-

son. Judge of the a])0ve-entitled Court an.l Jury of

twelve, and after the voir dire of the jury, the follow-

ing proceedings were had and the following testi-

mony taken:

Mr. COBB.— 1 want to read hi-st to the jui-y tliis

sworn admission iu the answer.

Mr. LYONS.—1 presume the ciMuiscl had better

offer it before it ])efore he reads it to the jury.



32 W. J. Hills vs.

COURT.—Do you offer it?

Mr. COBB.—Yes, sir.

(Admission in answer, received in evidence,

marked Plaintiff's Exhibit '^4," Case No. 453, and

reads as follows:)

Plaintiff's Exhibit "A."

"That on the 20th day of xipril, 1901, there was de-

posited in the registry of this court, the sum of two

thousand and nine and 40/100 dolalrs, which sum of

money was received by the Defendant under the or-

der of this Court from one E. R. Peoples, as receiver

theretofore appointed by this court in said cause,

which said sum of money was ordered by this Court

to be held in the registry of this Court, to abide the

termination of the said cause.

2d. That thereafter on the 21st day of May. 1901,

the defendant paid out of the money decreed to be

the property of said Mildred G. Cosslett, by this

Court, in its said first decree in said cause, to W. J.

Hills, the sum of five hundred dollars."

Mr. COBB.—I next offer in evidence a certified

copy of the Bill of Complaint in the case of E. G.

DeNorton, plaintiff, against Joseph G. Cosslett and

Emery Valentine, defendants.

Mr. LYONS.—We have no objections.

(Received in evidence as Plaintiff's Exhibit "B,"

and reads as follows:)
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Plaintiff's Exhibit "B."

/// the District Court of the Ignited St((t('s in and

for the DiMriet of Alaska.

EDWARD 0. DeNORTON,
Oomplaiiiaiit,

vs.

JOSEPH G. COSSLETT aiid EMERY VALEN-
TINE,

Defendants.

Bill of Complaint.

To the Honorable CHARLES S. JOHNSTON.
Judge of the District Court of the United States

for the Distrir-t of Alaska:

I.

Edward 0. DeNorton brings this bill of eom])laint

against the above defendant, Joseph G. Cosslett and

Emery Valentine, and most' respectfully represents

unto this Honorable Court that on the 6th day of

October, 1897. the complainant and defendant Coss-

lett entered into cojjartnership for an unlimited time,

the object and purpose of wliich was to cnvn and

control Lot 2 of Block 2, in the City of Skagway,

Alaska, according to the sui'vey of said city made l>y

F. H. Reid, C. E., and tlie l)uildings situated there-

on and the saloon tixturcs and other f'in-iiilurc con-

tained therein, and to either conduct business them-

selves in one of tlie buildings situated iip<tn said lot

and to rent the other two buildings, or to lease all the

buildings situated upon said lot. That in pursuance
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of such partnership contract on the said day the

complainant and defendant Cosslett purchased tiio

said lot with the appurtenances, and furniture in

the same for the sum of $1600, eight hundred (800)

dollars of which this complainant paid u^wn such

purchase price and ever since said .date complainant

and defendant Cosslett have been the owners thereof

and been in possession either in person or by tenant.

That by the terms of such copartnership agreement

the complainant and defendant Cosslett were to di-

vide the profits and losses, share and share alike.

That on or about the 6th day of October, 1897, com-

plainant and defendant Cosslett went into the saloon

business on the said premises and conducted such

business in one of the buildings situate thereon, for

a period of about five months, when they rented the

said saloon and have never since transacted any busi-

ness of any kind in the buildings on said lot. That

after taking possession of said property complain-

ant and defendant Coslett furnished and fitted up

twenty-two rooms for lodging purposes, the same

being located in the second story of the largest build-

ing on the lot and over the one wherein the saloon

was kept. That the furniture put in said rooms was

quite costly and was of about the value of $370.00.

That during all the time since said 6th day of Oc-

tober, 1897, the}^ have rented the two buildings not

used by them during the time they were conducting

their saloon business and since quitting the saloon

business have rented all three of the buildings upon
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said lot, the gross rental of which has averaged al)()ut

$300 per month, the same now renting for tlie sum

of $225 jjer month.

n.

That on or about the 23d day of February, 1898,

complainant left the city of Skagway and went to

Dawson, N. W. T., and remained there until the 28th

day of September, 1898, and returned to Skagway on.

the 14th day of December, 1898. That during his

absence the defendant Cosslett collected on account

of rents paid for the use of the buildings upon said

lot the sum of about $2,850, which amount he con-

verted to his own use. That defendant Cosslett,

when appealed to by complainant on his return to

Skagway, to contribute to him his share of the rents

receivied during complainant's absence, made many

promises and protestations of honest intentions

towards complainant and of his willingness and abil-

ity to pay complainant his share of said rents col-

lected during his said absence from Skagway, but in

truth and in fact has never ])aid the complainant

anything on account thereof. That since the com-

plainant's return defendant Cosslett has kept the

keys of the said building in his cwu i)ossession and

has refused to aHow complainant access thereto ex-

cept the same access that any other citizen might

have, and has continued to rent the buildings, col-

lecting the rents himself, nnd converted the amounts

so received to his own use, exce])t since tlie said Uth

day of December, 1898, defendant Cosslett has paid
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to complainant on account of such rents the sum of

$127.50, while he has received on account of such

rents since February 23d, 1898, the .across siun of

$3,615. That in one instance the defendant Cosslett

has rented one of the buildings upon the said lot for

the period of six months from March 18th, 1899, to

one August Bir, at $40 per month, and has collected

the same in advance, and at about the same time

rented another of the buildings to H. D. Kirmsey for

a like period of six months, and collected the same

in advance. That the money so received hv defend-

ant Cosslett has not been expended for improve-

ments or repairs, but such sums of money were net

profits of the property of the said partnership, and

have been used by defendant for his own uses and

the rights of the complainant in the ])remises have

been almost entirely ignored. That during the ab-

sence of the complainant in Dawson as aforesaid, the

defendant Cosslett disposed of all of the furniture in

the said 22 lodging-rooms, and converted the pro-

ceeds of said sale entirely to his use, and although

the complainant has made inquiries of him concern-

ing the same and has endeavored to get s(mie satis-

factory settlement on account thereof, defendant

Cosslett has failed and refused to give any account

thereof or to make any settlement with him in that

behalf. That since complainant's return from Daw-

son defendant Cosslett has sold the saloon fixtures in

said saloon building on said lot for the sum of $300.00

and collected the full amount thereof, and although

this complainant has requested hmi to turn over the
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one-balf thereof to him, which the defendant Cosslett

faithfully promised to do, yet up to this time the said

Cosslett has utterly failed to pay complainant any-

thing on account of the sale of said fixtures. That

said lot and appurtenances are at this time worth the

simi of $4,000.00.

III.

Complainant says that at the time of the purchase

of the said property the deed thereof was taken in

the name of defendant Cosslett, and afterwards and

on January 5th and January 20th, 1898, by convey-

ances signed by himself and wife, said Cosslett

deeded the one-half interest therein to this complain-

ant, and thereupon at the instance and request of

defendant Cosslett, complainant sent the deeds to de-

fendant Emery Valentine, a friend of the defendant

Cosslett, living in Juneau, with the request that said

Valentine liave the deed recorded, but the said Val-

entine has up to this time wholly failed to record the

said conveyances, and still retains them in his pos-

session.

IV.

That at some time prior to March Stli, 1899, ))ul

at what particular time this complainant is unable to

state, the defendants Cosslett and Valentine entered

into a corrupt agreement and understandins: where-

by it was agreed between them tliat llic said Valen-

tine should give to the defendant Cosslett a power

of attoi-ney to rent, sell, collect tlic rents, and gen-

erally to manage the said property, and that if at
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SiHj time the said Cosslett desired to deed the said

property to the said defendant Valentine for the

purpose of hindering and delaying his, Cosslett 's,

creditors, or for the purpose of enabling him to get

an advantage over this complainant in the matter of

rents, that he, Valentine, would accept such convey-

ance and would pretend to be the owner thereof in

furtherance of the desires and interests of defendant

Cosslett. That thereafter the said power of attorney

was duly made and delivered by defendant Valen-

tine to defendant Cosslett, and on or about the 8th

day of March, 1899, the said Cosslett, in pursuance of

such agreement between himself and defendant Val-

entine, and in the absenr^e of the defendant Valen-

tine, executed his deed, signed by himslf and wife,

conveying all his right, title and interest in said

property to the defendant Valentine, and recorded

the said deed and forwarded the same to the said

Valentine at Juneau, said Valentine at the time not

being in Skagway and having no knowledge or no-

tice that such deed was executed and recorded until

the receipt thereof by him at Juneau. Complainant

further says that said deed from Cosslett to Valen-

tine was wholly without consideration and was exe-

cuted by defendant Cosslett and wife, and received

by defendant Valentine with a full knowledge of the

corrupt purpose of the said defendant Cosslett and

with the desire and intent on the part of the defend-

ant Valentine to assist the said Cosslett in placing

the said property beyond the reach of his said cred-
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itors and put him in position to det'raud this com-

plainant out of his said share of the ])roperty. That

complainant has no adequate remedy at hiw in the

premises and will suffer irremediable h)ss unless the

Court will interfere in his behalf.

Wherefore the complainant prays the Court,

—

1st.

That the Court find and decree that complainant

and said Joseph G. Cosslett were and are copartners

and have been since the 6th day of October, 1897, and

as such the owners of lot 2, of block 2, in the city of

JSkagway, and decree a dissolution of such partner-

ship, and make an accounting as between them of the

assets of the partnership and the profits of their

partnership business, and make the proper distribu-

tion thereof.

2d.

That the Court find and decree that the deed made

by Joseph G. Cosslett to defendant Emery Valentine

on or about the 8th day of March, 1899, is fraudulent

and void as against the complainant, and that the

said Valentine holds the legal title thereto in trust

for the complainant, and defendant Joseph G. Coss-

lett, and order him, within such reasonable time as

the Court may fix, to convey the said lot by quitclaim

deed to complainant and defendant Cosslett. Also

that the Court order the said N'alcMitinc to deliver to

the clerk of this court the two deeds of date of Jan-

uary 5th and January 20th, 1898, exe<-utcd l)y de-

fendant Joseph G. Cosslett and wife to the complain-
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ant, and afterwards sent to the. defendant Valentine

for record at Juneau.

3d.

That the Court appoint a receiver to take charge of

the said partnership property, collect the rents, lease

the property when necessary, make such repairs and

alterations as may be proper, and generally manage

the partnership property and control the same as re-

ceiver of this court until the action can be finally

heard and determined. That after decree and as a

part of the decree the Court order the complainant

and said defendant Cosslett to make quitclaim deeds

to the said receiver. That the receiver be ordered

within such reasonable time as the Court may fix to

sell and convey the said property, and that the rent

collected by the receiver and the proceeds of the sale

of said property be brought into this court and be

distributed in accordance with the accounting had

between complainant and said Cosslett.

4th.

That the Court enjoin the defendants from in any

wise interfering with the receiver in the execution of

his duties as receiver pending the suit.

5th.

That the complainant be awarded all costs and dis-

bursements made and incurred by him in the pro-

gress of this suit.

6th.

That complainant have all other and proper re-

lief that the Court ma.y consider him entitled to in

equity and good conscience.
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7th.

That tlio Court grant nnto the (-(^niphiinant the

writ ot* subpoena issued in confoi'mitx- to law, com-

nianding the defendants to appear and fullv answer

this bill of ('oni})laint on a day cei'tain and abide and

confonn to sueli order and decree in the ))remises

as to this Honorable Court shall seem meet and

proper and required by equity and good conscience.

LOVELL & JENNINGS and

LOUIS K. PRATT.
LOVELL & JENNINGS,
Solicitors for Complainant.

VERIFICATION.

United States of America,

District of Alaska,—ss.

I, Edward G. DeNorton, being duly sworn, depose

and say: "I am the person named as comyjlainant in

the within-entitled action; I have read the foregoing

bill of complaint; know the contents thereof, and

the same are true."

EDWARD G. DeNORTON.

Subscribed and sworn to befoi'e me this 15tli (hiy

of March, 1899.

SAML. L. LOVELL,

Notary Public U)v Alaska.

Endorsed as foUows: No. 858. Ori<i:iual. in the

United States District Court for Alaska, at .

Edward DeNorton, Plaintiff, vs. Joseph (i. Cosslett

& Emerv Valentine, Defendant. Dill of Com])laint.
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Filed Mar. 22, 1899. Albert D. Elliot, Clerk. Lov-

ell and Jennings, Louis K. Pratt, Attorney for Com-

plainant.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

eight (8) typewritten pages constitute a full, true

and correct copy of bill of complaint in cause No.

858, entitled, "Edward G. DeNorton, Complainant,

vs. Joseph G. Cosslett and Emery Valentine, Defend-

ants," as the same appears on file in mv office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence the second

answer of Emery Valentine, a certified copv of it.

(Received in evidence as Plaintiff's Exhibit "C,"

Case No. 453-A, and reads as follows:)
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Plaintiff's Exhibit "C."

In the United Stdtcs District Court in and for flic

District of Alaslca.

EDWAKI) G. DoNORTON,
Complainant,

vs.

JOSEPH G. C08SLETT and KMERY VALEN-
TINE,

Defendants.

Separate Answer of Emery Valentine.

Comes now Emery Valentine, one of the defend-

ants in the above-entitled action, and for separate

answer herein, savs:
I.

Referring to paragraph one of comphiinant's bill

of complaint, hasn't any knowledge or information

snfficient to form a belief as to whether on the 28tli

day of October, 1897, or at any other time, the com-

plainant and defendant Cosslett entered into a co-

partnership for an nnlimited time, or for anv tini(> at

all, the object and pnr))ose of which was to own and

control lot two in block two in the town of Skag-

way, Alaska, according to the snrvey of said city

made by E. H. Reed, or the bnilding sitnated thereon,

or the saloon fixtnres, or other furnitni e contained

therein, or for any other ol)ject or ])ur|)ose whatso-

ever; or that defendants, or either of them, as coi)art-

ners or otherwise, were to conduct l)usiness in one

of the buildings situate upon said h)t, or any other

place, or to rent the other two ))uil(lings or any buihl-
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ings, or to lease all the buildings or any buildings

situate upon said lot, or any other place; or that in

pursuance of said partnership contract, or any con-

tract at all on the said day, or any other day, the

complainant and defendant Cosslett 7:)urchased the

said lot or any property at all, with the appurte-

nances, or furniture, or in any other manner, for the

sum of Eight Hundred Dollars, or any other amount

of which the complainant paid upon such purchase

price, or ever since said date, or any date, the com-

plainant or defendant Cosslett have been the own-

ers thereof, or been in possession, either in nerson or

by tenant; or that by terms of such copartnership

agreement or any agreement, the complainant and

defendant Cosslett would divide the profits and

losses, or either of them, share and share alike, or

in any manner whatsoever; or that on or about the

6th day of October, 1897, or at any other time, the

complainant and defendant Cosslett went into the

saloon business on the said premises, or any prem-

ises, or conducted said business in one of the build-

ings situated thereon or in any building or buildings

for the period of about five months, or for any time

whatsoever, or that they rented the said saloon or

any of said property, or that plaintiff and defendant

never transacted any business together; or that after

taking possession of said property, or at any other

time, the complainant and defendant Cosslett fur-

nished and fitted up twenty-two rooms, or an,y num-

ber of rooms, for lodging, or any other purpose, or
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that the same were located in the second stor.N- of tlie

largest building, or any other story of am- building,

on the said lot, or any lot. or ovrv the one wherein

the saloon was kept, or any one; or that furnishing

said rooms costs the sum of three hundi'ed and sev-

enty dollars, or any amount oi' amounts whatsoevei-;

or that during all the times since the (ith 'la\' of ()«•-

tober. 1897, or at any time, or since any date, the

complainant or defendant Cosslett hiwo rented the

two buildings not used by them, or any buildings,

during the time they were conducting their saloon

business, or any time, or since conducting the saloon

Inisiness, or at any time, they have i'eut('(! the three

buildings upon said lot, the gross i-cutrd of which

has averaged about three hundred dollars ]){'V month,

or any amount i)er month, or otherwise, or tliat the

same is now renting For the siun ol" two hundred and

lifty-li\-e dolhu's jier month, <;) au\ amount or

amounts wdiatsoever; and thei'efore denies the same

and each and e\'ery part of said paragraph.

IT.

Referring to paragra]>h two oC said com|>laint, de-

fendant Valentine has not knowledge or inrormatioii

sufficient to form a Ixdief as to the matter aUeucd iu

said paragraph, that dui-ing tlie absence of said com-

plainant that the defendant Cossh'tt collected on ac-

count of rents for the use of the l)uildings on the said

lot, the sum of two thousand eight hundred and fifty

dollars, or any othei- amount (»r amounts whatsoever,

from the buildings hwated upon ^aid p]-op<'i'ty, <>i-
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any of them; or that he. the said Cosslett, has con-

verted the said amount or any amount to his own

use, or that complainant, on his return to Skagway,

or at any other time, appealed to defendant Cosslett

to contribute to the complainant his share, or any

share of the rents received during the complainant's

absence, or at any other time; or that he made any

promises or protestations of honest intention, or any

intentions towards complainant, or of his willingness

or ability to pay complainant his share or any share

of said rents collected during his said absence from

Skagway, or for any time: or that defendant has

never paid complainant anything on accoimt there-

of, or that he, said Cosslett, has converted to his

own use the amounts received from rent: or that

since the 13th day of December, 1898, or at any other

time, defendant Cosslett has paid to the com]jlainant,

on account of such rents, or any rents, the sum of

one hundred and twenty-seven, or any amount or

amoimts whatsoever: or that defendant Cosslett has

received on account of such rents since February

23d, 1898, or since any other time, the gross sum of

three thousand six hundred and fifteen dollars, or

any other amount or amounts whatsoever; or that

the money so received, or any portion thereof, was

not expended for improvements or repairs, or that

said sum or sums of money, or any portion thereof,

were profits or net profits of the property of the said

copartnership; or that the rights, or any rights that

the complainant claimed in and to the said property

have been ignored; or that during the absence of the



Enicr/f YdJcHffiic. 47

coniplaiiiant in Dawson, or at any other time, tlic de-

fendant Cosslett disposed of an.\' of the lurniture in

the said twenty-two h)do;in^-i'()onis, or anv of the

lodging-rooms, or eonxerted the profits of the said

sale entirely, or in any manner, to his, the said Coss-

lett 's own nse, or that the eomplainant has made in-

quiries of said the Cosslett concerning the same, or

has endeavored to get some satisfactory settlement,

or any settlement from the said Cosslett, on aceoinit

thereof, or that he, the said Cosslett, refused to make

settlement, or to pay over any of the said amount

to the said complainant; or that since tlie com])laiu-

ant returned from Dawson, or at any other time, said

defendant has sold the saloon fixtures from the said

saloon building on said lot for the sum of three

hundred dollars, or any other amount, and has col-

lected the same, or any part thereof; or that com-

plainant has requested defendant Cosslett to turu

over one-half thereof to complainant, or \\\w ]tai't

thereof, or that said Cosslett has faithfully, or otlier-

wise, promised so to do. Therefore denies the same,

and each and every part of said ])aragraph.

III.

Referring to paragraph three of the com]ilaint, the

defendant has not knowledge or infoi'matiou suffi-

cient to foiTH a belief as to the uiatt(M' tliat on or

about the 5th and 25th days of Januarv. 1S<)S. deeds

-svere made out by said Cosslett and wife, conveying

a one-half interest, or any interest, in said premises

to the com])lainant hei-ein. or that said deeds were
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offered at all to said DeNorton; and therefore denies

the same and each and every part thereof. And es-

pecially denies that the said deeds, or any deeds, at

said time or at any time, from said Cosslett and wife

or either of them puiporting to convey a one-half

interest or any interest in and to Lot two, Block two,

in the town of Skagwa^y, were ever received by this

defendant at Juneau, or any other place, with the

request that this defendant have the deeds recorded,

or with any request Avhatsoever, except that shortlv

after the said Cosslett pur(diased said property from

Hiltz and Graves, about Jan. 20, 1898, said Cosslett

and wife made out and delivered to defendant deed

of said property, in order to protect the said DeNor-

ton, in case said DeNorton raised sufficient money

to purchase a one-half interest in and to the said

13roperty, agreed that the said Emery Valentine

could and would convey to the said DeNorton his

one-half interest, but the said DeNorton failed to

carry out the said understanding and agreement and

so purchase, and said deed was never recorded or

went into force and effect, or was of any validity

whatsoever, and the said deed was returned to the

said Cosslett or destroyed; and that this defendant

never received any other deed or deeds from the said

Cosslett, or any one, except the one hereinafter set

out and referred to, and has not at this time, or

never has had any other deed in his possession, ex-

cept the one referred to above and mentioned herein-

after.
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IV.

The defendant \'alentine denies that sometime

prior to Marcli Sth, 1899, or at any other time, the

defendants Cosslett and Valentine, entered into a

corrnpt, or any agreement or understanding,

whereby it was agreed between them that the said

Valentine should give to the defendant Oosslett a

])ower of attorney to rent or sell, or f-oller-t the rents

and attend to and manage the said property, or if at

any time said Cosslett desired to deed the said prop-

erty to said A^alentine for the purpose of hindering

and delaying Cosslett 's creditors, or any of them,

or for the pui-pose shielding the said Cosslett to good

advantage fi'oin the eoniplainnnt in tlie matter of

rents, or for any f)ther purpose indicated, this de-

fendant would execute such conveyances, or would

])retend to be the ownei* thereof, for the furtherance

of the desire and interest of the defendant Cosslett.

Denies that any agreement was made ])y power of

attorney or otherwise ; denies that thereafter the said

]>ower of attorney, or any ]iower of attorney was

duly made and delivered by the defendant Valentine

to the said Cosslett; or on or aliout the Sth day of

March, 1899, or at any other time, the said Cosslett,

in pursuance of said agreement between himself and

this defendant, oi' in the absence of the defendant

Valentine executed and delivered his, the said Cos-

lett's deed, signed by liinisell' and wife, oi- citlier of

them, conveying all of his i-ight. title or interest, in

said ])roperty, oi- any part thereof, to the said Val-
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entine, and recorded said deed, and forwarded the

same to the said Valentine at Juneau, or any other

place, or that the said Valentine did not have any

knowledge or notice that said deed w^as executed or

recorded at all, until the receipt thereof by him at

Juneau ; denies that said deed from Cosslett to Valen-

tine was wholly, or in part, or in any manner with-

out consideration, or was executed by the defendant

Cosslett and wife, or either of them, or received by

the defendant Valentine, with the full knowledge of

the corrupt purpose of the said defendant Cosslett,

or with the desire or intent of this defendant to assist

the said defendant Cosslett in ]jlacing the said prop-

erty beyond reach of his creditors, or beyond the

reach of any one, or to put him into a position to de-

fraud this complainant out of his said share of the

propert3% ^i' ^^Y share of the said property.

Wherefore defendant prays judgment.

And as new matter by way of affirmative defense

to the matters and allegations set out in the (com-

plainant's bill of complaint, this defendant alleges

that on or about the 6th day of October, 1897, the de-

fendant Cosslett purchased of Hiltz and Graves,

through one E. O. Sylvester, their agent. Lot Two, in

Block Two in the town of Skagway, being the prop-

erty in controversy, for the sum of sixteen hundred

dollars, which said pajn^nents were to be made, and

were made in installments in the following manner

:

October 6th, 1897 $500.00

November 6th, 1897 $500.00

February 12th, 1898 $600.00
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and at the time tlic said defendant Cosslett purchased

said property a (]ol'(\ was made out l)y the said Ililt/:

and Graves, conveying the said property to the said

defendant Cosslett, whieli said deed was deposited

and left witli the said Valentine in escrow, to ])e

delivered to said defendant Cosslett upon final i^ay-

nient of the last installment of the said sixteen hun-

dred dollars liereinbefore referred to, and that ac-

cordingly said Valentine, some time in June, 1898,

after the payments had been made as aforesaid, de-

livered to the defendant Cosslett the said deed con-

veying all the right, title and interest of the said

Hiltz and Graves to the defendant Cosslett.

II.

That on or about the 2Utli oi- 25th day of January,

1898, the defendant Cosslett and the com]jlainant

DeNorton entered into an agreement, whereby the

said DeNorton agreed to puichase . and the said

(^osslett agreed to sell to the said DeNorton, a one-

half interest in and to said Lot No. 2 in Block No.

2, the ])ro])ei'ty in c(mtroversy, foi- the sum of two

thousand scNcn hnndi-ed fiftx' dollars to be ])ai(l

within sixty days: and said csci'ow agreement, or

agreement to ])urchase was received b\- this defend-

ant and was left and dei)osited with the V. S. Com-

missioner and recoi'der at dnneau. District of Alaska,

shortly thereafter, for record, and shortly after the

deposit of the same with the recorder to be recorded,

the courthouse and office occnpied l)y the said re-

corder at Juneau was destroved bv tire, and the said
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paper consiuned by the Barnes, before the same was

recorded upon the proper record books by the said

recorder, and said Cosslett deeded said property to

defendant in order to carry out said agreement, and

tlie defendant alleges that he never received any

deed from the said Cosslett, conveying or purporting

to convey a one-half interest in and to Lot No. 2 in

Block No. 2 to the said complainant from the said

Cosslett and wife; and defendant alleges the fact to

be that the said two thousand seven hundred fifty

dollars' nor any part thereof, was ever paid to this de-

fendant for the said one-half interest, or any inter-

est, in any to said property in controversy, and said

contract was forfeited abandoned by the complain-

ant, and the complainant never acquired any right,

title, interest or estate in and to any of said property,

under and by virtue of the terms of said agreement,

and that the said complainant has not any right,

title, interest or estate, in and to said ])ropei*ty, or

any part thereof.

Wherefore defendant prays judgment.

And for another and further defense, by way of

croSvS-complaint against the said defendant DeNor-

ton, this defendant alleges

I.

That on or about the 9th day of March, 1899, foi-

a good and valuable consideration, to wit, the sum

of four thousand dollars paid to the defendant Coss-

lett by this defendant, the said defendant Cosslett

and wife, did, by good and sufficient deed executed
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Mild delivered, convey all of their and each of their

right, title, interest and estate, in .nid to Lot No. 2

in Block No. 2 in the town of Skagway, to this de-

fendant, and that ever since said day, this defendant

has been in tlie open, notorious and undisi)nted

possession of said property, and each and every part

thereof, and has been since said day, the owner of all

of said property; and that said defendant Cosslett

has not at this time, nor did have at the time of the

eommencement of this action, any right, title, inter-

est, or estate in and to said property, or any part

thereof.

II.

That at the time of the purchase of the said prop-

erty from the said defendant Cosslett, this defend-

ant has had no knowledge or notice of any claim of

interest, or of any right, title, interest or estate that

the said complainant claimed in or to any of said

])roperty, but knew from the facets, circumstances,

and matters herein set forth, that the said DeNorton

<lid not have any interest, or has not now, and did

not have at the time of the connncnccnicnt of this ac-

tion, any right, title or interest, in or to said pio])-

ei-ty. or any part thereof.

Wherefore, defendant i»rays Judgment:

First: That it iic declared, decided and dcciccd by

this Court, that the said DeNorton. oi- any mic Iiold-

ing under him, has not any right, title ov interest, in

or to said lot No. 2 in lilnck No. 2 in the Iowti «tf

Skagway, Alaska.
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Second: That this defendant be declared by this

Court to be the owner of and entitled to the posses-

sion of all of said lot two, in block tAvo, in the town

of Skagway, Alaska, and that this defendant have

judgment for his costs and disbursements herein ex-

pended.
JNO. F. MALONY, and

JNO. R. WINN,
Attorney for Defendant Emery Valentine.

United States of America,

District of Alaska,—ss.

I, Emery A^alentine, being tirst duly sworn, say

that I am one of the defendants in the above-entitled

action; that I have read the foregoing separate an-

swer know the contents thereof; and the same is true

as I verily believe.

EMERY VALENTINE.

Subscribed and sworn to Ijefore me this 3d day of

May, 1899.

JNO. R. WINN,
Notary Public for Alaska.

A copy of the foregoing answer in the within en-

titled cause is accepted, and the service of the same

hereby acknowledged this 15th day of ^lay, 1899.

LOVELL JENNINGS, and

LOUIS K. PRATT,
Attorneys for Complainant.

[Endorsed as follows] : No. 858. In the District

Court of the United States for the District of

Alaska. Edward G. DeNorton, Plaintiff, vs. Jos-
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eph G. Cosslett, and Emery Valentine, Defendants.

Separate Answer of Emery Valentine. Original.

Filed May 24, 1899. Albert D. Elliott, Clerk. J. F.

Malony and Jno. R. Winn, Attorneys for Valentine.

Office : Juneau, Alaska.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

ten (10) typewritten papes constitute a full, true and

correct copy of the sejiarate answer of Emery Valen-

tine in cause No. 858, entitled, "Edward G. DeNor-

ton, Complainants, vs. Joseph G. Cosslett and Emery

Valentine, Defendants; as the same api)ears on tile

in my office.

In witness whereof, T liave hereunto set my liand

and affixed the seal of this Couii this ITtli day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. LYONS.—It is admitted by counsel for de-

fendant that all the ])ersons to suit in tlie action of

DeNorton and others against Cosslett and others

were E. R. Peoples as administrator of the estate of

E. G. DeNorton, deceased, plaintiff, and Pliil Hlu-

mauer, intervenor, and Jose]jh G. Cosslett and

Emerv Valentine, defendants.
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Mr. COBB.—I would like a specific admission

further that Mildred Cosslett was not a party to that

cause.

Mr. LYONS.—We admit that.

Mr. COBB.—I next offer in evidence the decree

of the 25th day of April, 1901, in the case of E. R.

Peoples, Administrator, etc., against P. Blumaner,

intervenor, and Joseph G. Cosslett and Emery Val-

entine, defendants, a certified copy of it.

Mr. LYONS.—We have no objections to that.

(Received in evidence as Plaintiff's Exhibit ''D,"

Case No. 453-A., and reads as follows:)

Plaintiff's Exhibit "D."

In the United States District Court for the District

of Alaska, Division Number One.

E. R. PEOPLES, Administrator et al.,

Plaintiffs,

PHIL BLUMAUER,
Intervenor,

vs.

.L G. COSSLETT and EMERY VALENTINE,
Defendants.

Decree.

The Court having on the 5th day of April, 1901,

filed its findings of fact and conclusions of law

herein, and the same having been duly entered, to-

gether with an additional finding of fact and an

amended conclusion of law, herein made and entered

on this date, and complainant herein, now moving
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for a decree in aecordaiK^e with said findings and

eonclusions,

It is ordered, adjudged and decreed, that the pro-

perty in controvers.y in this cause, to wit, Lot No. two

(2) and Block No. two (2), in the city of Skagway,

Alaska, according to the plat thereof made by F. li.

Raid, C. E., together with all the tenements, heredita-

ments and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit

the joint property of the complainant, the inter-

venor and Mildred G. Cosslett, in the proportions of

one-fourth (14) to the complainant, one-fourth

(1/4) to the intervenor, and one-half (V2) to Mildred

G. Cosslett, and that the title to said proJ3erty be

and the same is hereby confiniied, in E. R. Peoples

as administrator of the estate of E. G. DeNortou'

Phil Blumauer, and Mildred G. Cosslett in the said

proportions.

That the pretended deed from Mildred G. Cosslett

and Joseph G. Cosslett, dated January 20th, 1898, to

defendant, Emery Valentine of said Lot No. 2, Block

No. 2, was and is null and void and conveyed no right,

title or interest to the said Valentine, and the same is

hereby annulled, set aside and for naught held.

(2) That complainant, E. R. Peoples, as admin-

istrator have and recover of and from defendants

Emery Valentine and J. G. Cosslett the sum of two

hundred eighty-five and 48/100 dollars, together witli

his costs and disbursements to be taxed; for which

let execution issue.
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(3) That the inter^-enor, Phil Blumauer, do have

and recover of and from said defendants J. G. Coss-

lett and Emery Valentine the sum of two hundred,

eighty-five and 48/100 dollars, together with his costs

and disbursements herein, to be taxed, for which let

execution issue.

(4) That the said Emery Valentine forthwith

pay into the registry of this court, for the use and

benefit of the said Mildred G. Cosslett the sum of

five hundred, seventy and 94/100 dollars.

(5) That the receiver heretofore appointed

herein, do forthwith deposit in the registry of this

court the amount of money now in his hands as re-

ceiver, and that he do forthwith settle his accounts

as receiver, and that amounts so deposited with the

clerk, together with such other sums as may be found

to be due from such receiver on his settlement and

deposit with the clerk, be, and the same is hereby

apportioned as follows

:

E. R. Peoples, administrator of the estate of E.

G. DeNorton, one-fourth (i/^)
; Phil Blumauer, in-

tervenor, one-fourth (1/4) ; Mildred G. Cosslett, one-

half (l/o).

Done in open court this 25th day of April, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows] : No. 858. Copy. In the

U. S. District Court of Alaska, at Skagway. E. R.

Peoples, Admr. et al., Plaintiff, vs. J. G. Cosslett et

al., Defendant. Decree. Filed April 25th, 1901.
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W. J. Hills, Clerk U. S. Court. By ,

R. W. Jennings, Skagway, Alaska, Attorneys for

Complainant.

Mr. COBB.—I next offer in evidence certified copy

of the motion of Emery Valentine to correct that de-

cree.

Mr. LYONS.—We have no exception.

(Received in evidence as Plaintiff's Exhibit "E,"

Case No. 453-A, and reads as follows:)

Plaintiff's Exhibit ''E."

In the United States District Court for Alaska, Di-

vision .Vo. 1 (it Juneau.

EDWARD G. DeNORTON et al..

Complainants,

vs.

JOSEPH G. COSSLETT et al.,

Defendants.

Motion to Correct Judgment.

Now comes the defendant, Emery Valentine, and

moves the Court to correct the decision, judgment and

decree heretofore rendered herein on the 24th day

of April, 1901, in the following particulars, to wit:

First, wherever the name of Mildred G. Cosslett

appears in that part of said decree settling and de-

creeing the title and ownership of the ])ro])erty in

controversy in the first paragrapli thereof, that the

said name of Mildred G. Cosslett be stricken out and

the name of Emery Valentine be inserted. Tliat tliat

part of said paragra])h one of said decree liolding

and decreeing that the deed from Mildred G. Cosslett
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said Joseph G. Cosslett to Emery Valentine, of Janu-

ary 20th, 1898, was void, be corrected so. as to limit

said holding to plaintiff and intervenor only.

Second, that paragraph 4 of said decree be stricken

out.

Third, that paragraph 5 of said complaint be cor-

rected by inserting therein the name of Emery Val-

entine in the place and stead of the naniie of Mildred

i}. Cosslett.

And for that cause said defendant shows:

First, that under the pleadings and findings of the

Court, the plaintiff and interv^enor, as against this

defendant are only entitled to the relief given them

in said decree, and that as between the defendant,.

Emery Valentine and Joseph G. Cosslett, tlie plead-

ings show that said Valentine is entitled to all said

propert.y in controversy.

Second, that Mildred G. Cosslett is not a party to

the suit, and that as between her and Emery Val-

entine there has never been any issue made by the

pleadings or trial had as between her and the said

defendant, Valentine, or any other parties to this

suit, and said decree in attempting to adjudicate anj^

rights as between the parties of said suit, and Mil-

dred G. Cosslett, is null and void.

MALONY & COBB,

Attorneys for Emery Valentine.

[Endorsed as follows] : Original. No. 858. In the

United States District Court for Alaska, Division

No. One, at Juneau. Edward G. DeNorton et aJ.,
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Plaintiff, vs. Joseph G. Cosslett et al., Defendant.

Motion to Correct Judgment. P'iled May 18, 1901,

AV. J. Hills, Clerk. }^y , Deputy. Ma-

lon>' & Cobb, Attorneys for Enier\' Valentine.

Office : Juneau, Alaska.

United States of America,

Distri<-t of Alaska,. '.

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true

and correct co])y of Motion to Correct Judgment in

cause No. 858, entitled: ''Edward G. DeNorton ct nl..

Complainants, vs. Joseph G. Cosslett, et al.. Defend-

ants," as the same ap])ea]'s on file in my office.

In witness whereof, T liave hereunto set my hand

and affixed the seal of this court tliis 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.— 1 next offer in evidence the certified

copy of the order made to that motion, dated May

24th, 1901.

Mr. LYONS.—We have no objection.

(Received in evidence as Plaiutiff''s Exhibit "K,"

Case No. 453-7V, and reads as follows:)
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Plaintiff's Exhibit *T."

1)1 the United States District Court for Alaska,

Division Nnmher One, at Juneau,

No. 858.

EDAVARD G. DeNORTON,
Plaintiff,

vs.

JOSEPH G. COSSLETT and EMERY VALEN-
TINE,

Defendants.

Order.

This cause coming on to be heard upon the motion

of Emery Valentine, one of the defendants, to correct

the decree heretofore rendered herein, by an inspec-

tion of the pleading's and findings and to make the

said decree conform thereto,

—

It is ordered that said motion be, and the same is

hereby continued for further hearing by the Court;

that pending the hearing and decision of said motion,

the money in the registry of the court decreed to Mil-

dred C. Cosslett, by said decree, he held to abide the

further action of the Court, and that all proceedings

to enforce said decree be stayed.

Dated, Mav 24th, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows] : Original. No. 858. In

the United States District Court, for Alaska, Division

No. One, at Juneau. Ed. G. DeNorton, Plaintiff, vs.



Emevfi Vdleutinc. 63

Jos. G. Cosslett and Emery Valentine, Defendant.

Order. Filed M'ay 24, 1901. W. J. Hills, Clerk. By
•

, Deputy. Maloney & Col)b, Attorneys foi-

E. Valentine, Office : Juneau, Alaska.

Mr. COBB.—I next offer in evidence a certified

copy of the decree of the 13th of November, 1901.

Mr. HILLS.—If the Court please, we have no o))-

jection to the decree going in, except the same ob-

jection as we raised before that in that decree there

are the words ''within one year," which the .journal

entry does not show,

COURT.—Does that appear in the original decree?

Mr. HIIjLS.—In the decree as filed, there is in lead

pencil written the words, "within one year."

COURT.—Well, if that is a certified copy of the

decree that is on tile, I will have to admit it.

Mr. HILLS.—Even though the journal is signed!

COURT.—Yes, because the journal is copied from

the decree. I overiiile the objection and admit it.

(Received in evidence as Plaintiff's Exhibit "d,"

Case No. -153-A, and reads as follows:)
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Plaintiff's Exhibit *'G."

In the United States District Court, for the District

of Alaska, Division Number One.

Estate of E. G. DeNORTON,
Plaintife,

vs.

PHIL. BLUMAUER, Intervenor, JOSEPH G.

COSSLETT et al.

Defendants.

Decree.

And now on this 13th day of November, A. D. 1901,

this cause coming on to be heard upon the motion of

the defendant, Emery Valentine, to correct the judg-

ment and decree heretofore herein rendered on the

25th day of April, 1901, and the Court having heard

said motion and taken the same under advisement at

a former term of this Court, and being now fully ad-

vised in the premises, and being of the opinion that

said judgment and decree should be corrected to cor-

respond to and be limited b}^ the pleadings and the

issues made thereby

:

It is now therefore ordered, adjudged and decreed

that said judgment and decree of April 25, 1901, be

and the same is hereby modified in the following par-

ticulars, that is to say: Whereas, the said ^lildred

G. Cosslett is not a i)arty to this action as appears on

the face of the complaint and that defendant Emery

Valentine was in possession of the property in dispute

at the time suit was brought, therefore the said de-
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cree as to Mildred G. Cosslett is set aside and vacated,

and that said decree be made to read that one-half of

said property be adjudged to said Valentine, and to

read as follows, to wit

:

E. R. Peoples, Administrator of the Estate of Ed-

ward DeNorton, ])laintiff , Phil Blumauer, intervenor,

>'s. J. G. Cosslett and Emery Valentine, defendants.

The Court having- on the 5th day of April, 1901,

filed its findinicrs of fact and conclusions of law herein,

and the same ha\'ing been duly entered together ^vith

an additional finding of fact and an amended con-

clusion of law herein made and entered on this date,

and complainants herein now moving for a decree in

accordance with said findings and conclusion.

It is ordered, adjudged and decreed

:

I.

That the property in controversy in this cause, to

wit, Lot No. 2 and Block No. 2 in the city of Skagway,

Alaska, according to tlie plat thereof made by F. H.

Keed, C. E., together with all the tenements, hei*edita-

iiients and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit,

tlie joint pi-operty of tlie complainant, tlic intervenor

and Emery Valentine, in the proportion of one-fourth

to the complainant, one-fourth to tlie intervenor, and

one-half to the said Emery Valentine, and that the

title to the said property be, and the same is hereby

confirmed in E. 1?. Peoples, as Administrator of E.

G. DeNorton, Phil Bhunauer and Emery Valentine

in said proportion ; that the pretended deed from Mil-
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dred G. Cosslett and Joseph G. Cosslett, dated Jan-

uary 20tli, 1898, to defendant Emery Valentine of

said Lot No. 2, Block No. 2, was and is null and void

and contained no right, title or interest to the said

Valentine, and the same is hereby annulled, set aside

and for naught held.

II.

That complainant E. R. Peoples, as administrator,

have and recover of and from the defendants J. G.

Cosslett and Emery Valentine the sum of two hun-

dred, eighty-five 48/100 dollars, together with liis

costs and disbursements to be taxed; for whicli let

execution issue.

III.

That the inten-enor, Phil Blmnauer, do have and

recover of and from the said defendants Emery Val-

entine and J. G. Cosslett the sum of two hundred,

eighty-five and 48/100, together with his costs and

disbursements to be taxed, for which let execution

issue.

IV.

That the receiver heretofore appointed herein do

forthwith deposit in the registry of this court the

amount of money in his hands as receiver, and that

he do forthwith settle his accounts, as receiver, and

that the amount so deposited with the clerk, together

with such other siun as may be found to be due from

such receiver on his settlement, and deposited with

the clerk be and the same is hereby apportioned as

follows : E. P. Peoples, as administrator of the estate
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of E. G. DeNortoii, one-fourth; Phil Blumauer, inter-

venor, one-fourth; Emery Valentine, one-lialf.

Dated November 13th, 1901.

SUPPLEMENTAL DECREE.
It is further ordered, adjudged and decreed that the

money heretofore paid to the clerk of the Court be

disbursed as follows, to wit:

One-quarter thereof to E. R. Peoples, as adminis-

trator of the estate of E. G. DeNorton, deceased ; one-

(|uarter to the intervenor, Phil Blumauer, and one-

half to the defendant Emery Valentine, except in so

far as the same has been disbursed on the order of

the Court.

II.

It is further ordered, adjudged and decreed that

the receiver herein forthwith make up and file a sup-

plemental report herein showing his doings as re-

ceiver down to and including the 15th day of Novem-

))er, A. D. 1901 ; and upon which he is discharged

from fui*ther duties and liabilities as receiver herein,

u]>on making the following disbursements of money

in his hands: one-quarter to the said E. R. Peoples,

as administrator as aforesaid; one-quarter to I^hil

Blumauer, the inten^enor herein, and one-half to the

said Emery Valentine; and it appearing to the Court

from the evidence now befoi-e it that as between the

defendant Emery Valentine and one Mildred G.

Oosslett, the property and money lici'cin decreed to

Emery Valentine is the property and money of the

said Mildred G. Cosslett, it is further ordered, ad-
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judged and decreed that the said receiver pay over

the said moneys to said Valentine only upon the said

Valentine filing his bond in the sum of two thousand,

five hundred dollars ($2,500), with sureties to be ap-

proA^ed by this Court, conditioned that the said Valen-

tine pay off and satisfy Siny judgment and decree that

may be rendered against him in any suit or action

instituted by the said Mildred G. Cosslett within one

year for or on account of said property, and the rents,

issues and profits thereof.

III.

And it further appearing to the Court that W. J.

Hills, as the attorney of Joseph G. Cosslett and Mil-

dred G. Cosslett, has drawn from said fund the sum

of five hundred dollars ($500) as his attorney's fee

and under the reformed decree said Cosslett is the

owner of half thereof, it is ordered that the said

monej^ so drawn by said Hills shall remain in his

hands upon filing a good and sufficient bond in the

smn of one thousand dollars ($1,000) conditioned that

he will pay the same to the said Emery Valentino

in case said Mildred G. Cosslett shall not prevail in

any suit brought by her against the said Valentine

for said property within one year from date hereof.

rv.

It is further ordered that the defendants, Emery

Valentine and J. G. Cosslett, pay the costs of the

plaintiff and intervenor herein taxed at dollars

and dollars respectively.
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Leave is hereby given to the parties to apply for

siK-h further orders and process as may be recpiircd

to carry this decree into full effect.

Dated, this 13th day of November, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows]: No. 858. Estate of E.O.

DeNorton, Plff. Phil Blumauer, Intervenor, vs.

Joseph G. Cosslett et al., Defendants. Decree. Filed

Nov. 13, 1901. W. J. Hills, Clerk. By
,

Deputy.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1,

hereby certify that the foregoing and hereto annexed

nine (9) typewritten pages constitute a full, true and

correct copy of the decree, and order, and decree in

cause No. 858, entitled Estate of E. G. DeNorton,

Plaintiff, vs. Phil Blumauer, Inters^enor, Joseph G.

Cosslett et al., Defendants, as the same appear of

record and on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence a certified

copy of the docket entries on the Clerk's Docket and
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Fee Book in the case of E. G. DeNorton against

Joseph G. Cosslett and Emery Valentine.

Mr. LYONS.—We have no objection to them.

(Received in evidence as Plaintiff's Exhibit "H,"

Case No. 453-A, and read as follows :)

Plaintiff's Exhibit ''H."

DOCKET AND FEE BOOK CIVIL CAUSES.

31
Against whom

No. Title of Cause. Taxed.

Pllf. Def.
Continued from page 47.

Edward G. DeNorton Louis K. Pratt,

Lovell & Jennings,
858 vs. Jno. E. Winn,

Price & Stevens,

Joseph G. Cosslett and J. G. Heid, Lyons & Lj'ons, for lu-

tervenors.

Emery Valentine. J. F. Malony and W. J. Hills.

1901.

.40 .40

Brought Forward 4 . 30

April 30. Motion filed, 10 10

April 30. Order entered, 30 ; filed, 10 . .40

April 30. Attorney's Lien filed, 10. . .10

May 18. Motion filed, 10 10

May 21. Indexes, dockets, etc 3 . 00

May 21. 1% on $550 paid W. J.

Hills, acct. Mildred

Cosslett 5 . 50

May 21. l^r on $549.36 pd. E. W.
Jennings for E. G. D. . . 5.50

May 21. Notice filed, 10; order en-

tered, 15^ 25
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May 22. Demand of Interveners.. .10

May 22. Order entered, 15; filed,

10 25

May 24. Order entd., 80; filed 10. . .40

May 27. Clerk's 1% on $549.86 pd

Blumauer 5 . 49

June 4. Clerk's 1% on $500 pd

Winn & Shackleford. . . 5.00 30.49

Nov. 6. Motion filed, 10 10

Nov. 13. Decree entd, 1.95 ; filed, 10 . 2 . 05

Nov. 16. Receivers report filed 10

Nov. 18. Bond filed, 10 10

Nov. 23. Order entd, 15; filed, 10. . .25 2.60

33.49

Trans, to p. 103

31

UNITED STATES DISTRICT COURT, DIS-

TRICT OF ALASKA.
Remarks Cr.

For'd...: 1-i'^

1901. Cash R. W. Jennings, atty for plff. 7 20

May 21. Reed, of W. J. Hills, Clerk of Court

acct; Mildred Cosslett $550.00 less

1% Clerk's fees, W. J. Hills. . . . 5.50

May 21. Reed, of W. J. Hills, Clerk of (^)url

$549.16 less I'r Clerk's fees A:

com '^'^ '

R. W. Jennings,

One of Plaintiff's Counsel.
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Msiy 27. Reed, of W. J. Hills, Clerk of Court,

$549.86 less $5.49 clerk's commis-

sion, being amt. due Phil Blum-

auer, as Intervenor 5 . 49

T. R. Lyons,

Attorney for Phil Blumauer.

June 4. Reed, of W. J. Hills, Clerk, $500 less

1% elk's fee as ordered by Court

this date 5 . 00

Winn & Shackleford.

Reported on emolument return as

fees earned.

Reported.

By cash for funds in Registry of

Court 3.35

1901

Jun 30.

Dec. 31,

1902

May 1

33.49

United States of America,

District of Alaska,

First Division,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, First Division, do hereby certify

that the foregoing and hereto sheets of typewritten

matter, numbered one and two, respectively con-

tains a full, true and correct transcript of that part

of the docket entries in cause No. 858, entitled Ed-

ward G. DeNorton vs. Joseph G. Cosslett and Emery
Valentine as the same are found on pages numbered
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respectively thirty-one and thirty-one of Civil D/cket

and Fee Book No. 3, now in my office and custody.

Witness my hand and official seal this 4th day of

March, 1906.

[Seal] C. C. PAGE,
Clerk District Court for Division No. 1, Alaska.

By D. C. Abrams,

Dep.
Plaintiff rests.

Defendant's Motion for Nonsuit, etc.

The defendant now moves the Court for nonsuit

for the reason that there has been no sufficient evi-

dence adduced on the part of the plaintiff to warrant

the Coui*t in submitting the case to the jury, for the

reason that neither the pleadings nor the proof on

l^ehalf of the plaintiff shows that there was ever any

order of the court obtained b}' the plaintiff directing

or authorizing the clerk to pay the five hundred dol-

lars to the plaintiif as provided by law. 2d, that the

evidence showed that tlie money was paid into the

registry of the court and received by the clerk by

order of the Court, but that no order was ever made

by the Court or Judge directing the clerk to pay the

five hundred dollars, the sum sued for to tlio ])lain-

tiff.

(After argument.)

Mr. COBB.—It is so very technical a question that

I think we might be allowed to put in the i)n\vv l)e-

fore having rested.

COURT.— I will allow you to withdraw your an-

nouncement of having rested and 1 will hold the de-
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teraiination of this motion pending the time, when

plaintiff shall ultimately rest.

Mr. COBB.—I will next offer in evidence certified

copy of the complaint in the case of Mildred Coss-

lett against Emery Valentine.

Mr. LYONS.—We object to this offer on the

ground that it is irrelevant, immaterial and incompe-

tent and does not tend to prove any of the issues in

this case.

COURT.—I will admit it.

(Received in evidence as Plaintiff's Exhibit "I,"

case No. 453-A, and reads as follows:)

Plaintiff's Exhibit ''I.'^

In the United States District Court, for the District

of Alaska, Division Nuwher One.

MILDRED G. COSSLETT

vs.

EMERY VALENTINE.

Complaint.

Comes now the above-named plaintiff and for cause

of action against the defendant complains and al-

leges :

First.—That she is now and has been since the sixth

day of January, 1898, the owner in fee simple of an

undivided one-half interest in and to Lot two (2) in

Block two (2) in the town of Skagway, District of

Alaska; and that as such owner she was and is en-

titled to the rents, issues and profits arising from

said property.
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Second.—That the defendant Valentine has col-

lected from the tenants and occupants of said prop-

erty since said 6th day of January, 1898, up to the

present time, rents amounting in the aggregate to

three thousand and sixty-one dollars ($3,061) ; that

said moneys so collected by the said defendant,

Emery Valentine, was had and received l)y him to

the use of plaintiff, and that he has failed, neglected

and refused to pay over or account to the plaintiff

for the same. That by reason of the premises, de-

fendant now is indebted to the plaintiff in the full

smii of $3,061.

Wherefore plaintiff prays judgment against the

defendant for the sum of $3,061.00, and for her costs

and disbursements in his behalf.

W. E. CREWS,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, W. E. Crews, being first duly sworn, depose and

say that I am the attorney for the plaintiff in the

above-entitled cause; that I have read the foregoing

complaint, and that all the material allegations of the

same is within my ])ersonal knowledge, and that tlie

same are true, as I verily ])elieve, and the reason

that I make this affidavit is because the i)hiintiff is

not within the District of Alaska and able to make the

same.

W. E. CREWS.
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Subscribed and sworn to before me this 21st day of

May, 1902.

[Seal] J. J. CLARKE,
Deput}^ Clerk, U. S. District Court for Division of

Alaska, Division No. One.

(The above complaint is endorsed as follows:)

155-A. In the United States District Court, for the

District of Alaska. Mildred G. Cosslett, vs. Emery

Valentine. Complaint. Filed May 21, 1902. W. J.

Hills, Clerk. By , Deputy. W. E.

Crews, Atty. for Plff.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true and

correct copy of the complaint in cause No. 155-A, en-

titled Mildred G. Cosslett, vs. Emery Valentine, as

the same appears on file in m}^ office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court this 10th day of June,

1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence a certified

copy in that cause.

* Mr. LYONS.—We object to this offer, if your

Honor please, for the reason that it is irrelevant, im-
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material and incompetent, and does not purport to be

an adjndication of the rights of the respective par-

ties thereto, but is merely a nonsuit.

The COURT.—I overrule the objection.

(Received in evidence as Plaintiff's Exhibit "J,"

Case No. 45o-A, and reads as follows:)

Plaintiff's Exhibit '*J."

In the United States Distriet Court, District of

Alaska, Division No. 1, at Juneau.

No. 155-A.

MILDRED G. COSSLETT,

vs.

EMERY VALENTINE,

Plaintiff,

Defendant.

On this, the 13th day of February, 1903, this cause

came on regularly foi- ti'ial, and thereupon came tlic

plaintiff l)y her attorney, and tlic defendant by his

attorneys, and all parti(»s annoniicctl ready for trial,

and all parties in o])en court wai\'ed a trial by jury,

and agreed to submit all matters of fact as well as oP

law to the Court, and thereu])ou the plaintiff oft'ercd

in evidence the decree and certain de]>ositi()iis in

cause No. 858 on the docket of this conrt, whicli said

<"vidence, upon the objection of defendant, was ex-

cluded, and the ])laintiff' by lier connsel therenpon

announced that she would submit to a nonsuit.

It is therefore considered by the Conrt, and so or-

dered and adjudged that this canse l)e, and the san!(>

is hereby dismissed, and that the defendant do have
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and recover of and from the plaintiff his costs in this

behalf incurred.

M. C. BROWN,
Judge.

[Endorsed as follows] : Original. No. 155-A. In

the United States District Court for xVlaska, Division

No. One, at Juneau. Mildred G. Cosslett, Plff, vs.

Emery Valentine, Defendant. Judgment. Filed

Feb. 13, 1903. W. J. Hills, Clerk. By -,

Deputy. Maloney & Cobb, Attorneys for Defendant.

Office: Juneau, Alaska.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, clerk of the United States District

Court for the District of Alaska, Division No. 1,

do hereb}^ certify that the foregoing and hereto an-

nexed typewritten page constitute a full, true and

correct copy of the judgment in cause No. 155-A en-

titled Mildred G. Cosslett, Plaintiff, vs. Emery Val-

^entine, Defendant, as the same appears of record and

on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court this 10th day of June,

1905.

[Seal] C. C. PAGE,

Clerk.
Plaintiff rests.

Mr. LYONS.—We renew the motion for nonsuit on

the grounds as heretofore stated.
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The COURT.—1 will deny the motion.

(Defendant excepts.)

Mr. LYONS.—I will ask exceptions to the last two

rulings.

The COURT.—You may have your exceptions.

W. J. HILLS, called in his own behalf, ])eing first

duly sworn, on oath testified as follows

:

Direc^t Examination.

Q. (Mr. LYONS.) Mr. Hills, you are tlie de-

fendant in this action? A. I am.

Q. When did j^ou first come to Alaska ?

A. The first of May, 1900, that is, the first i)art

of May, l^etween the 1st and the 10th; I have forgot-

ten just the date.

Q. Do you know Jose])h G. Cosslett and JMildre<l

G. Cosslett? A. I do.

Q. When did you first l)ecome acciuaintcd witli

them ?

A. I knew Cosslett some years ago. I met him hi

Skagway on the 12th day of May, 1900.

Q. Did you have any conversation with citliei-

of them witli reference to the action then pending in

this court of Peoples, as Administrator of Edward (}.

DeNorton vs. Cosslett et al.? A. 1 did.

Q. State what that was.

(Objected to by coiuisel foi- phiintiff as hearsay.

Objection overruled.)

A. Cosslett came to luc in the lioat at Skagway,

recited this (*ase and told uic he would like to liave me
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(Testimony of W. J. Hills.)

appear for him in the matter. I inquired of him

where the papers were. He said in Sitka. I ar-

ranged with him to take up the case at the agreed fee

of $500.00. I went to Sitka, got the papers and

brought them here to Juneau, and worked on them

here for a few days and look them with me to Skag-

way and kept them there until the latter part of May
or I think it was the 4th or 5th of June, when I went

down in the Yukon country, I drew a brief for Mr.

Cosslett.

Q. Did you have any conversation with Mr. Coss-

lett or his wife with reference to that suit?

A. Yes.

Q. Where?

A. At Skagway, after I returned from the Yukon.

Q. State the conversation.

Mr. COBB.—We object to the conversation as

hearsay.

(Objection overruled.)

A. I explained to them that under the pleadings

and the condition of affairs Cosslett was going to lose

his case, that Mrs. Cosslett had never parted with her

title to the property and the title to the property was

in her name and she could recover it ; but that I was

going to be appointed as clerk of the court and could

not take the case any further.

Q. Did you file any papers in the case ?

A. Nothing except the brief that I prepared to-

gether with a petition that Cosslett desired.
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Q. Whom did you give them to?

A. Joseph Cosslett?

Q. Do you know whether he ever filed them ?

A. They were not filed, so I do not think he ever

filed them.

Q. When were you appointed clerk of the court?

A. The first day of September, 1900.

Q. You are acquainted with the plaintiff in this

action, I presume? A. I know him.

Q. (Showing- paper.) Did you ever see that be-

fore?

A. I don't know as I ever saw that before. I

have seen the original entry before. It is an order

entering me for the Cosslett case, an order of the

Court made on the 31st day of May, 1900, a certified

copy.

Mr. LYONS.—We will offer this in evidence, and

ask that it be marked Defendant's Exhibit No. 1,

Case No. 453.

(No objection. Reads as follows:)



82 W. J. Hills vs.

(Testimony of W. J. Hills.)

Defendant's Exhibit No. 1.

In the United States District Court for the District

of Alaska, Div. No. 1.

Skagway, Thursdaj^ May 31, 1900.

No. 858.

EDWARD G. De NORTON,

vs.

JOSEPH COSSLETT et al.,

Fife.,

Defts.

Order.

Now at this date upon motion of W. J. Hills, Esq.,

in open court, it is ordered that he be entered of

record as additional attorney for defendant Cosslett

in the above-entitled cause.

Done in open court this 31 day of May, 1900.

M. C. BROWN,
Judge.

United States of America,

First Division,

District of Alaska.

The above is a true copy from the record of an

order made by the above court on the 31st day of

May, 1900.

Witness my hand and the seal of the said court this

9th day of June, 1905.

[Seal] C. C. PAGE,
Clerk.



Emery Valentine. 83

(Testimony of W. J. Hills.)

Q. After you became clerk of the court, Mr. Hills,

did you have anything further to do with this liti-

gation ? A. I did not.

Q. Did you have anything to do with the bringing

of the suit of Mildred G. Cosslett vs. Emery Valen-

tine? A. Nothing whatever.

Q. You knew of such a suit being brought, as

clerk of the court, didn 't you ?

A. I did when it was filed for record.

Q. Mr. Hills, state what moneys you received as

clerk of the court, in the case of DeNorton or the

case of the administrator of DeNorton vs. Cosslett.

A. I would have to look at the registry of the

court in order to fix it in my mind.

Mr. LYONS.—I will ask that the registry be

brought.

A. I received in the case of Peoples, as adminis-

ti'ator against Cosslett and Valentine, $2199.40.

Q. State how you distributed that, Mr. Hills ?

A. I paid 549.85, which was 1/4 l^ss one per cent

to yourself as attorney for Phil Blumauer.

The COURT.—Just state the name.

A. To T. R. Lyons as attorney for Phil Bhunauer,

intervener. I paid one-fourth less 1% commission,

which amounted to $549.85. To R. W. Jennings, at-

torney for DeNorton ; I paid $500.00 to myself ; I

paid $565.25 to John R. Winn, on the order of J. G,

Cosslett and Valentine, on the order of the Court.
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(Testimony of W. J. Hills.)

Mr. COBB.—We object to his stating that it was

upon the order of the Court, as the order is the best

evidence.

(Objection sustained.)

A. The sum of $3.35 was credited upon the docket

fees on judgments, one against Emery Valentine ; the

sum of $21.49 of the amount credited to the United

States,—no, $21.91 was credited to the United States,

being 1% that I was compelled to deduct for receiv-

ing and paying out money.

The COURT.—That is, you mean the clerk is?

A. Yes. The sum of $30.60 of this same sum re-

ceived, was paid out to J. H. Cobb, attorney for

Emery Valentine, April 18, 1903.

Q. I hand you a paper and ask you what it is ?

A. This is a certified copy of the demand made

upon me by R. W. Jennings for 1/4 of the money in

the DeNorton-Cosslett case.

Q. Who was he representing?

A. He represented E. R. Peoples, administrator.

Q. Is there anything else on the paper except the

demand ?

A. There is the order of the Judge directing me
to pay R. W. Jennings—on the proper receipt

—

signed by the Judge.

(Objected to by counsel for the plaintiff as incom-

petent, irrelevant and immaterial.)

(Objection overruled.)

Mr. LYONS.—We offer it in evidence and ask to

have it marked Exhibit No. 2.
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(Received in evidence as Defendant's Exhibit No.

2, and reads as follows:)

Defendant's Exhibit No. 2.

In the United States District Court for the District

of Alaska, Division No. 1.

E. R. PEOPLES, Admin., et al.,

vs.

J. G. COSSLETT, EMERY VALENTINE.

To W. J. Hills, Esq., Clerk of the Above-entitled

Court:

As attorney for complainants in above-entitled

cause I hereby make demand upon you for one-

quarter of the money paid over to you by the re-

ceiver in above-entitled cause.

R. W. JENNINGS,
Atty. for Complainant.

You are directed to pay the above amount to R. W.

Jennings on proper receipt being signed therefor.

M. C. BROWN,
Judge.

[Endorsed as follows:] No. 858. E. R. Peoples,

Admin, et al., vs. J. G, Cosslett, Emery Valentine.

Demand upon Clerk by Complainant for l/4th of

sum in registry of Court. Filed May 21, 1901. W.

J. HUls, Clerk. By ,
Deputy.
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(Testimony of W. J. Hills.)

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of Demand upon Clerk by Complainant for 1/4

of sirni in Registry of Court, in cause No. 858, en-

titled, "E. R. Peoples, Admin., et al., vs. J. G. Coss-

lett and Emery Valentine," as the same appears on

file in m}^ office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—We will stipulate on the record that

the 1/4 interest deducted to the plaintiff, E. R. Peo-

ples as administrator, of the estate of E. G. DeNor-

ton, and 1/4 interest in the money belonging to Phil.

Blumauer, which siuns were drawn respectively by

Mr. R. W. Jennings, as attorney for the plaintiff, and

Mr. T. R. Lyons as the attorney for the intervenor,

were properly and regularly paid out in this suit un-

der the order of the Court.

Q. (Mr. LYONS.) I will ask you, Mr. Hills, to

examine that and state what it is?

A. It is a certified copy of the order signed by

Emery Valentine and Joseph G. Cosslett directing
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(Testimony of W. J. Hills.)

the Clerk—the defendant in this action—to pay to

John R. Winn the sum of $700 on the 3d day of June,

1901.

Mr. COBB.—We object to that on the ground that

it is irrelevant, and immaterial, and alleging a mat-

ter not in controversy here at all.

The COURT.—Do you admit the payment, Mr.

Cobb?

Mr. COBB.—I admit the payment of $565.25 less

1% conmiission which had been paid to Mr. Winn.

The COURT.—Is that satisfactory?

Mr. LYONS.—This is an order by Mr. Valentine

on the clerk to pay that money to Mr. Winn as at-

torney, and also an order by the Judge directing the

clerk to pay it.

The COURT.—Are you willing to make the admis-

sions ?

Mr. COBB.—No, sir; there was not $700 paid out.

The COURT.—It may go in.

(Received in evidence as Defendant's Exhibit No.

3, in case No. 453—A, and reads as follows:)
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Defendant's Exhibit No. 3.

In the United States District Court for the District

of Alaska, Division No. 1.

E. R. PEOPLES, Administrator etc.,

Plaintiff,

vs.

EMERY VALENTINE, et al.,

Defendants.

To the Clerk of the Above-entitled Court.

You are hereby authorized and ordered to pay

over to John R. Winn, out of any moneys that you

have in youv hands, paid into you and the Court, in

the above-entitled action, the sum of $700.00 to pay

on account of attorney fees of the said John R. Winn,

for services rendered in said cause on behalf of said

defendants.

Dated this 3d day of June, A. D. 1901.

EMERY VALENTINE.
JOS. G. COSSLETT.

Pay Judge Winn out of above fund $500.00.

M. C. B.

[Endorsed as follows :] Original. No. 858. In the

United States District Court for Alaska, Division

No. 1, at Juneau. E. R. Peoples, Adm., et al.. Plain-

tiffs, vs. Joseph G. Cosslett and Emery Valentine,

Defendants. Order of Valentine and Cosslett.

Piled Oct. 3, 1902, as of June 3, 1901. W. J. Hills,

Clerk.
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United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten pages constitutes a full, true and correct

copy of Order of Emery Valentine, et al., Defend-

ant," as the same appears of record and on file in

my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I hand you a paper, Mr.

Hills, and ask you what that is?

A. This is a certified copy of an order signed

by Judge Brown, directing me to pay to Judge Winn,

$65.25 on account of moneys in the hands of the

clerk in the case of Peoples, as administrator, against

Valentine and Cosslett.

(Objected to by counsel for plaintiff as irrelevant

and immaterial.

)

(Objection overruled.)

(Received in evidence as Defendant's Exhibit No.

4, in Case No. 453—A, and reads as follows:)
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Defendant's Exhibit No. 4.

In the United States District Court, in and for the

District of Alaska, Division Number One.

E. E. PEOPLES, Administrator, et al..

Plaintiff,

vs.

E. VALENTINE, et al.,

Defendants.

Order.

To the Clerk of the Court:

You are hereby authorized to pay to John R. Winn,

attorney for the above defendants, the balance of his

attorney fee as allowed by Valentine and Cosslett,

two of the above defendants, not to exceed the sum

of $65.25, out of any moneys now in your hands

paid in by E. R. Peoples, receiver, and claimed by

either of said defendants.

Dated this 23d day of November, 1901.

M. C. BROWN
Judge.

Received check for $65.25 Nov. 23, 1901.

J. R. WINN,
By J. R. POLAND.

Allow Mr. Poland to receipt for me.

Yours,

JNO. R. WINN.

[Endorsed as follows:] E. R. Peoples, Admr.,

Plff., vs. Emery Valentine, et al.. Defendants. Or-
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der. Filed No. 23, 1901. W. J. Hills, Clerk. By
, Deputy.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of an Order in cause No. 858, entitled E. r?.

Peoples, Administrator, et al.. Plaintiff, vs. E. Valen-

tine, et al.. Defendants; as the same appears of rec-

ord and on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I offer you a paper, Mr.

Hills, and ask you what it is?

A. It is a certified copy of an order made on

April 1st, 1903, by Mr. Valentine revoking orders be-

fore that time made, to pay moneys to John P. Winn.

Mr. LYONS.—I offer it in evidence.

(Received in evidence as Defendant's Exhibit No.

5, in case No. 453, and reads as follows:)
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Defendant's Exhibit No. 5.

Juneau, Alaska, Apr. 1, 1903.

Hon. J. W. Hills, Clerk of the U. S. Di«t. Court, Di-

vision No. 1, Dist. of Alaska.

Dear Sir: You are hereby requested to refuse all

orders signed b}^ me in favor of John E". Winn. Any

orders that may have been given was through a

misapprehension, as John R. Winn never appeared

as my attorney and all orders are hereby revoked.

Very respectfully,

EMERY VALENTINE.

[Endorsed as follows:] No. 858. Edward G. De-

Norton vs. Joseph G. Cosslett and Emery Valentine.

Notice to Clerk not to Pay Funds out of Registry.

Filed Apr. 2, 1903. W. J. Hills, Clerk. By Cou-

tant, Deputy.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Di^dsion No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of notice to clerk not to pay funds out of Reg-

istry in cause No. 858, entitled ''Edward G. DeNor-
ton vs. Joseph G. Cosslett and Emery Valentine," as

the same appears on file in my office.
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In witness whereof, I have hereunto set my liand

and affixed the seal of this Court this 26t]i day of

June, 1905.

C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I now hand you a paper, ?.l v.

Hills, and ask you if you recognize what that is.

A. That is a certified copy of the Kegistry of the

Court containing an account of the moneys receiv .'1

and disbursed in the action of Peoples against Coss-

lett and Valentine.

Mr. LYONS.—We will offer this paper in evidcn v

and ask to have it marked "Defendant's Exhibit No.

6."
. ^^Sii

(Received in evidence and marked Defendant's

Exhibit No. 6, in case No. 453, and reads as follows :

)

Defendant's Exhibit No. 6.

1901

Apr. 20. Cause No. 858 Reed.

from E. !?. Peoples,

Receiver $2199.40

May 21. Pd. W. J. Hills, Acct.

Mildred Cosslett Mch.

29, 1903. Order.... $500.00

May 21. Pd. R. W. Jennings

Acct. DeNorton .... 549.85

May 27. Pd. T. R. Lyons, A<ct.

Blumauer 549 . 85

June 4. Pd. J. R. Winn & Shac-

kleford (order ct.) . . 500.00
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Nov. 23. Pd. J. R. Winn (order

ct.) 65.25

1902.

May 1. Pd. Bal. Docket Fee,

Cause 858 3 . 35

1903

Apr. 18. 1% Commission 21.99

Less Pd. 21.49, Re-

ported June 30, 1903

.

. 50

Reported June 30, 1901 . 30 . 60

2199.40 2199.40

1903

Apr. 18. Reed, of W. J. Hills,

Clerk, Balance 30.60.

MALONEY & COBB,
Per COBB.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of entries in the Registry of the Court in tJie

cause entitled E. R. Peoples, Administrator, et al..

Plaintiff, vs. E. Valentine, et al., Defendants, as the

same appear of record in my office.
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In witness whereof I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) Mr. Hills, you have asked,

in the judgment against the defendant, for the sum

of $10.00; will you explain how that item occurred'?

A. I can. When money is received by the Clerk

of the Court as it is paid out you give credit to the

Government of 1% of the amount received and j^aid.

If it is not all paid out the 1% remains until it is

paid and then it is credited to the Government and

turned into the Treasury. In the amounts mentioned

by Mr. Cobb, in this statement of Docket Fees

—

Plaintife's Exhibit H—"1^.^ on $550.00 paid W. J.

Hills, account Mildred G. Cosslett $5.50," that is—

1% of that amount was credited to the Government

at that time because that is the amount that was paid,

but it was not charged up as costs and credited to

the Government in the Registry of tlie Court until

those amounts were paid in full. $549.86 tliat was

paid to Mr. Jennings, and $549.86 paid to Blumauer.

1% on these was deducted because tliat was moneys

that went direct to the plaintiffs in the case and tbo

plaintiffs paid the conmiission, ])ut the money tliat

was paid out to Mr. Valentine, the connnission was

not collected from the man that it was paid to be-

cause it was his order to pay the money and it was

the plaintiff's that was deduci:ed, and afterwards
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of the amounts paid out and the amounts received,

it showed that I had paid $10.25 more than I had re-

ceived in that matter.

Q. I hand you a paper, Mr. Hills, and ask you

if you ever saw that before.

A. I have. That is an order given me by Mr.

Valentine on March 30th, 1903, to retain the sum of

$500 as my attorney's fee for Cosslett.

Mr. LYONS.—I offer it in evidence.

(Received in evidence as Defendant's Exhibit No.

7 in case No. 453, and reads as follows:)

Defendant's Exhibit No. 7.

Juneau, Alaska, March 30, 1903.

Hon. W. J. Hills, Juneau, Alaska,

Dear Sir: This is to authorize you to retain from

funds in your hands as Clerk of the United States

Court, Division No. 1, District of Alaska, the sum

of $500.00, your fee as attorney for Cosslett, the

same being the sum mentioned in a certain decree of

court modifying the original decree entered in the

case of DeNorton vs. Cosslett^, and receipted for by

you.

Very respectfully,

EMERY VALENTINE.
Q. (Mr. LYONS.) When was this order handed

you by plaintiff ?

A. The 30th day of March, 1903.

Q. It bears that date ? A. Yes, sir.

Q. Where were you at the time the order was de-

livered to you ?
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A. I was at the old courthouse, up here, the El-

linger building.

Q. Do you recognize that as Mr. Valentine's sig-

nature? A. I do.

Q. Do you know when the cause— (if counsel ob-

jects to this I will prove it by the record). Do you

know when the appeal taken by Emery Valentine in

the case of E. R. Peoples as administrator of Ed-

ward G. DeNorton's estate against Cosslett et al.,

was dismissed, and if so, at whose instance?

A. I know when it was dismissed.

Q. When?
A. The 27th day of February, 1903 ; the certificate

is there, that will tell you.

Q. I will hand you that paper, Mr. Hills, and ask

if you recognize it?

4- I do. It is the certificate from the clerk of

the Circuit Court of Appeals for the Ninth Circuit.

Q. Is it the original certificate? A. Yes.

(Offered in evidence and received as Defendant's

Exhibit No. 8, in case No. 453, and reads as follows :)
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Defendant's Exhibit No. 8.

United States Circuit Court of Appeals for the Ninth

Circuit.

No. 911.

EMERY VALENTINE,
Appellant,

vs.

E. R. PEOPLES, as Administrator of the Estate of

E. G. DeNORTON, Deceased, SUSIE De-

NORTON, JOSEPH COSSLETT, and

PHIL. BLUMAUER,
Appellees.

Appeal from the United States District Court for

the District of Alaska, Division No. 1.

I, Frank D. Monckton, Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, do

hereby certify that a decree of dismissal was duly

filed on the 27th day of February, 1903, dismissing

the appeal in the above-entitled cause, without costs

to either party.

Attest my hand and the seal of the said the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, this 5th day of

May, A. D. 1905.

[Seal] F. D. MONCKTON,
Clerk.

Q. (Mr. LYONS.) Do you know when the ac-

tion of Mildred G. Cosslett against Emery Valentine

was tried?
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A. The complaint is offered here in evidence in

that case; in May, I believe.

Q. Do you know when that action was dismissed ?

A. On the 13th day of February, 1903.

Q. Did Mr. Valentine ever make any demand for

this money that is now sued for in this action from

you as the clerk of the Court?

A. He never did.

Q. Did any one in his behalf ?

A. They did not, except that Mr. Cobb came and

received a receipt for the balance of $30.60.

Q. That is the $30.60 of which you have already

testified as it appears on that paper?

A. Yes.

Q. I believe I understand you to say, you had

nothing to do with either the institution or the prose-

cution of the action of Mildred G. Cosslett against

Valentine %

A. Not after I became clerk of the Court.

Q. Did you in any way procure that suit to be

brought in any manner?

A. I did not.

Q. Did you ever advise its being brought—

I

mean after you became clerk of the court?

A. I did not; no.

Q. I believe that is all, Mr. Hills, unless you

know of something.

A. Nothing further except that I released the

Cossletts from obligations to me and my attorney

fee upon receipt of this order.
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(Objected to by counsel for the plaintiff; the re-

lease is the best evidence of what it is.)

(Objection sustained.)

Q. (Mr. LYONS.) I will ask you if you have

any copy of that release? A. No, I have not.

The COURT.—Was it in writing?

A. It was a receipt; I mailed it to Joseph G. Coss-

lett.

The COURT.—He may state whether he has can-

celed the debt. I will admit him to testify not to the

contents of it, but whether or not he has ever can-

celed the obligation; whether he holds Mr. Cosslett

under obligation to him.

A. I canceled the obligation of Mr. Cosslett to my-

self on receipt of this order.

The COURT.—That is, not the work you did for

him as attorney and you no longer claim or hold any

obligations from him to you? A. No.

Q. (Mr. LYONS.) How about Mrs. Cosslett;

have you any claim against her ?

A. I have not.

Cross-examination.

Q. (Mr. COBB.) Mr. Hills, what time did you

start down the Yukon in 1900?

A. On the 6th day of June, 1900.

Q. You say the brief you prepared in the case,

was never filed ?

A. The brief in the case? Briefs are not filed;

briefs are given to the Court.
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Q. You stated that the brief was never filed in

the case at any time.

A. I was the clerk, I don't know about that. The

brief was given to the Court.

Q. Didn't you state in reply to Mr. Lyons a mo-

ment ago that that brief was never filed'?

A. It was given to Mr. Cosslett to be given to the

Court.

Q. You don't know whether it was ever given to

the Court or not, do you?

A. I don't know ; no.

Q. You prepared a motion of some kind?

A. Yes.

Q. You gave that to Mr. Cosslett?

A. Yes.

Q. Why didn 't you give it to your associate coun-

sel?

A. Because I was going away and I gave it to Mr.

Cosslett to have it filed.

Q. You know, as a matter of fact, that motion

was never filed, either, don't you?

A. I don't think it was ; it is not of record now.

Q. Now, then, take up that certified copy there,

from those records, of the money paid out by you

—

I want to ask you a few questions about that.

The COURT.—Which do you want?

Mr. COBB.—The docket.

Q. I want you to tell the jury from your records,

how much money you received in that cause?

The COURT.—Which do you mean? The money

he received in the registry of the Court?
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Mr. COBB.—The total amount of money he re-

ceived in the registry of the Court.

A. I received in this cause from E. R. Peoples

$2199.40.

Q. Now, then, how much money did you pay to

Mr. Lyons out of that?

A. I paid Mr. Lyons $549.85.

Q. Didn't you deduct 1% from that before you

paid it to him ?

A. Five hundred and forty-nine dollars and

eighty-five cents was the amount Mr. Lyons was to

receive, less 1%.

Q. What was the actual amount you paid him ?

A. The actual amount I paid him was $549.85.

The COURT.—Do you mean from that amount

—

A. One per cent of that was credited to the Gov-

ernment.

COURT.—So that was not the actual amount that

was paid; that is, he was paid $549.85, less 1% ?

A. Yes, sir; less 1%.

Q. (Mr. COBB.) That is what I want to get at

;

so that Mr. Lyons or his clients paid the 1% that

was due to the Govermnent out of the amount they

received ? A. Yes.

Q. How much did you pay to Mr. Jennings ?

A. To Mr. Jennings the same amount, $549.8^

less $5.50, or to E. G. DeNorton, as marked here.

Q. You paid Mr. Lj'-ons $549.85 less 1%, you paid

Mr. Jennings the same, $549.85 ?
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A. Yes, less $5.50 ; it shows here, I guess. I don 't

how this runs with the docket; I have not been able

to procure them; the $5.50 was deducted from Mr.
Jennings.

Q. So that you did not pay anything to the Gov-

ernment of that 1% out of that amount; they paid it.

A. Yes, they paid that.

Q. How much did you pay Judge Winn?
A. Five hundred dollars at one time and $65.25

at another.

Q. Didn't he pay you back 1%?
A. He didn't.

The COURT.—Did you deduct 1% from him be-

fore you paid it?

A. No, I paid him the full amount.

Q. (Mr. COBB.) I call your attention to the

next page in this certified copy from your docket-

books—" received of W. J. Hills, $500, less 1%,

clerk's fees as ordered by Court this date,"—signed

"Winn & Shackelford," and ask you if it is not a fact

that that 1% clerk's commission was deducted by

you? A. Yes, it is so reported here.

Q. So you are mistaken about that, you didn't

pay him $500 the first time ?

A. I paid him exactly what is reported in the

docket.

Q. Did you pay him $495.00 or $500.00?

A. There is no difference; I paid him $500 less

1%.

Q. Now, then you paid him $495? A. Yes.
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Q. Four hundred and ninety-five dollars you paid

Winn on that date ? A. Yes.

Q. How much did you pay Mr. Lyons ?

A. I testified what I paid Mr. Lj^ons. I will re-

fer to it again.

Q. I don't mean Mr. Lyons, I beg your pardon.

I call your attention to this date of May 21st. "Re-

ceived by W. J. Hills, account of Mildred G. Coss-

lett, $550 less 1% clerk's fees," signed "W. J. Hills."

Did you pay that?

A. Certainly ; it is credited there.

Q. So you actually got out $540 some off dollars ?

A. No, I drew $500; that is an error; that $50 I

did not receive.

The COURT.—You mean that is an error in the

book?

A. No, it is an error in the entry earrjdng it over

to the current docket. I received $500.

Q. (Mr COBB.) When you paid Judge Winn
the $62.25, did you deduct out the 1% commission?

A. I don't think that I paid him that myself; yes,

I did. I don't know whether I did or not; there is

nothing here to indicate.

Q. Have you added up those figures ; can you add

those up—those figures you have given me there and

say whether you come out $10.36 behind ?

A. I don't come out $10.36 behind on this, show-

ing that it was deducted from those parties.

Q. So that was your mistake when it was shown

it was deducted from those parties ?
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A. That was a mistake.

Q. You don 't now daim you are behind $10.00 at

all? A. No, I cannot be from this.

Q. All right for that then. Now, Mr. Hills, I

wish you would tell the jury what consideration there

was from you to Mr. Valentine for peraiitting you to

keep that $500?

A. The consideration of my fee as attorney in

that case.

Q. Were you attorney for Mr. Valentine %

A. I didn't represent Mr. Valentine.

Q. He was paying Cosslett's fees?

A. Mrs. Cosslett's and Cosslett's.

Q. Did you represent Mrs. Cosslett in the case?

A. Not in that case; she was not a party to it;

if she had been, the judgment would have been en-

tirely different.

Q. Mr. Valentine had appealed from that part of

the order allowing you to keep the $500, hadn't he?

A. I believe so.

Q. The appeal was dismissed on the 27th day of

February ? A. Yes.

Q. Why did you want that order—wliy did you

get it, you had had the money, I believe

—

A. Yes.

Q. Why did you get the order at that time?

A. He brought it in and gave it to me.

Q. You didn't ask him for it?

A. No.
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Q, You didn't ask him for any writing regarding

it? A. No.

Q. Mr. Valentine voluntarily, without any re-

quest from you, brought that paper up to you and

gave it to you on the 30th da}^ of March ?

A. He did.

Q. Had you asked for a paper of that kind be-

fore?

A. No; Mr. Valentine came into the office and

told me he would giA^e me an order for it. I told him

to have his attorneys prepare it.

Q. Where was that?

A. In the office.

Q. How long before this paper was given you ?

A. Just a few minutes.

Q. AVhat was the conversation under which it

came up?

A. He came in there and sat down and says,

"We might as well settle up this order deal." He
says, "I will give you an order for that money."

Q. Did you consider there Avas anything to be

settled?

A. No. There was nothing to be settled as far

as I was concerned.

Q. You preserved that order carefully?

A. I certainl^^ did ; that order cleared the records.

Eedirect Examination.

Q. (Mr. LYONS.) Counsel asked you what the

consideration was; did you and Mr. Valentine have
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any discussion then as to whether he owed Cosslett

or not ? A. At that time ?

Q. Yes, sir.

A. Nothing, only that he said he was still staying

by Cosslett.

Recross-examination.

Q. (Mr. COBB.) I will ask you if it is not a fact

that you stated under oath, when this matter was

under consideration last year, that there was no con-

sideration in the world for that papers

A. No.

Q. You are sure of that?

A. I didn't state that there was no consideration

in the world.

Whereupon court adjourned to 9 A. M., March

15th, 1906.

W. J. HILLS, recalled on

Recross-examination.

Q. (Mr. COBB.) Mr. Hills, when this matter

was up before, isn't it a fact that I asked you this

question, "What did you give Mr. Valentine for his

signature to this paper," referring to that paper of

March 30th, and you answered "Absolutely noth-

ing"?

A. Yes, sir; in that line that he had indicated.

Q. Isn't it a fact, I asked you this question, "You

paid ^Ir. Valentine nothing for his signature and

that $500?" and you answered, "Paid him abso-

lutely nothing." I ask you if you testified to that?
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A. I must have, if that is the testimony—I must

have.

Mr. LYONS.—We object to that. He has no right

to ask him if that is the testimony.

The COUET.—You asked him, if that was the

testimony. It is proper to ask him if that was his

testimony.

Q. (Mr. COBB.) Is that your testimony?

A. It may be, but it was not what I intended to

state, nor my intention to convey to the jury ; it was

my intention to convey to the jury

—

Q. (Mr. COBB.) Well, now, I want to know ex-

actly what you did. Now, then, when did the Coss-

letts leave Alaska? A. That I don't know.

Q. They were gone prior to the year 1902, Averen't

they? A. No, I think not.

Q. You think not?

A. I think Mrs. Cosslett was gone, but I don't

think J. G. Cosslett was.

Q. She left here in 1900, didn't she?

A. I don't know.

Q. Have you seen anything of her since 1900?

A. No, sir.

Q. When was the last time you saw J. G. Coss-

lett?

A. The last time I saw J. G. Cosslett was here in

Juneau ; I think the spring of 1902 ; I am not sure.

Q. Wasn't it 1901?

A. , Well, I would not say; I don't remember the

date.
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Q. And you have seen either of them since that

time, at least since the spring of 1902 ?

A. No, I don't think I have.

Q, They have not lately been in Alaska at any

time to your knowledge ?

A. Not that I know of. I think J. G. Oosslett

was in Nome. I heard he was but I don't know of

my own knowledge.

Redirect Examination.

Q. (Mr. LYONS.) Mr. Hills, you stated on

the last trial of this action that you gave Mr. Valen-

tine absolutely nothing for executing this receipt for

$500; state what you meant by that.

Mr. COBB.—We object to that; witness has

stated it; I disclaim it away.

The COURT.—The testimony he gave on that trial

might be in view of testimony that preceded it. T

overrule the objection.

A. To show that I had ])aid him no money di-

rectly, neither had I given him the alleged services

which he claimed in securing decisions and things

of that kind.

Defendant rests.

EMERY VALENTINE, witness in his own be-

half, being first duly sworn on oath, testified as fol-

lows:

ON REBUTTAL.
Q. (Mr. COBB.) State your name.

A. Emery Valentine.
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Q. Where do you reside, Mr. Valentine ?

A. Juneau, Alaska.

Q. How long have you resided here ?

A. Twentj^ years, almost.

Q. You are the plaintiff in this ease, are you?

A. Yes, sir.

Q. Are you the same Valentine that was one of

the defendants in the case of E. E. Peoples, as admin-

istrator of the estate of E. G. DeNorton, against

Oosslett and Valentine ?

A. I am the same one.

Q. Do you remember the decision of November

J 3, 1901? A. Yes, sir, I do.

Q. After that what did you do with reference to

continuing the litigation ?

(Objected to by counsel for the defendant as not

rebuttal; that the record is the best evidence.)

Mr. COBB.—I think the record being thought the

best evidence is well taken.

The COURT.—I think it may be rebuttal.

Mr. LYONS.—We waive that.

Mr. COBB.—It is admitted then that they ap-

pealed the case?

Mr. LYONS.—Yes, sir.

Q. Mr. COBB.—I want you to state to the best

o P your recollections what you had done with regard

to printing the record and what it cost you?

(Objected to by counsel for the defendant as in-

e<5mpetont, irrelevant and immaterial and not re-

buttal.)
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)

(Objection oveiTuI)ed. Exception.)

A. I sent to the Court of Appeals of San Fran-

cisco, $120 odd, I don't remember the exact amount.

Mr. LYONS.—^\fefurther object to that as not

the best CAddence. He can prove evidence from the

Circuit Court of Appeals to find out what the print-

ing of the records cost.

(Objection sustained.)

Q. (Mr. COBB.) You did have the record then

printed? A. Yes, sir.

Q. What did you do with reference to having

the brief printed?

A. I had that printed here at the Record Miner

Office.

Q. After you had appealed the case, state whether

or not you ever had it dismissed. A. I did.

Q. Tell the jury, Mr. Valentine, in your own

way and giving the dates as near as you can, the cir-

cumstances which lead up to the dismissal of that?

Mr. LYONS.—W^ object to any testimony con-

cerning the reasons why this cause was dismissed, or

concerning the reasons why the plaintiff executed

the receipt, for the reason that the pleadings are

not sufficient, or that the reply was not sufficient to

show that there was any duress or coercion on the

part of the defendant ; for the further reason that

the allowed evidence shows that the cause of Mildred

G. Cosslett against the plaintiff herein, was dis-

missed long prior to the execution of the paper re-

ceipt, and that the appeal by this plaintiif in the



112 W. J. Hills vs,

(Testimon}^ of Emerj^ Valentine.)

case of E. R. Peoples as administrator of Ed. G.

DeNorton, against Cosslett et al., had been dismissed

long prior to the execution of that receipt; and for

the further reason that the reply of plaintiff shows

that if there was any fraud that he was equally guilty

with the defendant, and that it was bribery on his

part of the Judge of the Court at that time.

(Objection overruled. Exception.)

(Stenographer reads the question.)

A. Some two months before the suit of Mildred

Cosslett, suing me for the mone}^ that the Court had

decreed was mine, the same money we are now suing

Mr. Hills for—Mr. Crews told me

—

Mr. LYONS.—We object to anything Mr. Crews

told him.

(Objection sustained.)

Q. (Mr. COBB.) Just go ahead and tell what

occurred, except what Mr. Crews told.

A. Well, I knew this suit was to be brought

against me as it was.

Q. To bring you right down to the point I want

to inquire about prior to the trial of this case of

Mildred G. Cosslett against you; Had you had any

conversation with Mr. Hills in regard to that and the

dismissal of the other case? A. I had.

Q. About how long prior to this trial was it?

A. This trial of Mildred G. Cosslett ?

Q. Yes.

A. It was not more than twenty-four hours. I

think the same day.
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Q. State what occurred on that occasion.

A. First, Mr. Hills met me and asked me if I had

explained to Mr. Malony. I said, "About what?''

He said, "I am anxious; all I care for is to protect

myself." I says, "I will see about it." The next

day I went to the office of Malony & Cobb, and in

the forenoon Mr. Hills came in with me into the back

room and sat down. He say's, "I want you to dis-

miss that appeal," and he says, "If you do, these

other cases will be—you will have them your own

way; and if you don't, we will do you up; that is

all." I knew that they could. He says, "I will see

the Judge and fix it all right if you will dismiss that

appeal—fix the other two cases."

Q. The other two cases'? A. Yes, sir.

Q. Was there another cause pending?

A. Two of them; yes, sir.

Q. State if you gave any instructions to your

counsel then as to the dismissal of that case?

A. I called Mr. Malony and I told him to tele-

graph to San Francisco and dismiss the case that

was in the Circuit Court of Appeals. It was to be

heard in a day or two I understood.

Q. Now, do you remember signing that paper

that has been introduced in evidence here, dated

March 30th? A. Yes, sir.

Q. Where did you sign it?

A. In my own office.

Q. On Front street? A. Yes, sir.

Q. Who brought it to you?
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A. Mr. Hills brought it to me.

Q. What did he say?

A. He says: "You might sign this order now,"

he says, "and that will clear the records."

Q. You did sign it? A. I signed it.

Q. Did he ever pay you anything for the sur-

render of your claim to that money?

A. No, sir.

Q. What was the only consideration that in-

duced you to sign it—I mean to surrender and dis-

miss this appeal?

A. Because I knew I would have judgment ren-

dered against me if I didn't sign it.

Q. This subsequent case that you spoke of, had

that been decided at that time?

Mr. LYONS.—We object to that, about the subse-

quent case, and move to strike it because there is

nothing of that kind in the pleadings.

Mr. COBB.—I don't think it is in the pleadings.

I don't care anything about it.

The COURT.—It may be stricken.

Q. (Mr. COBB.) Now, at the time you agreed

to surrender this claim on Mr. Hills, I will ask you

if you believed that Mr. Hills could carry out what

he said he could do?

A. Yes, sir, I believed it.

Q. Is that the reason you acted upon it? -

A. Yes, sir.

Q. At that time did you owe either Mr. or Mrs.

Cosslett anything? A. No, sir.



Emery Valentine. 115

(Testimony of Emery Valentine.)

Q. I will ask you if they had any interest in your

one-half interest in this property ?

A. Nothing whatever.

Cross-examination.

Q. (Mr. LYONS.) Mr. Valentine, that appeal

in the DeNorton case, you had dismissed along about

the 27th of April, didn't you?

A. Sometime in February.

Q. You know it was not the 27th of February,

don't you? A. I will refer to the records.

Q. The record was offered in evidence yesterday;

don't you know that to be a fact?

A. Sometime in February.

Q. You know also that the cause that was pend-

ing against you was dismissed on the 13th of Feb-

ruary, don't you?

A. The same day I telegraphed to the Court of

Appeals to dismiss that case there it was dismissed.

Q. You know it was dismissed, don't you? You

authorized it to be dismissed, didn't you? I mean

the appeal, you authorized its dismissal, didn't you?

A. I instructed my attorneys to telegraph and

have it dismissed.

Q. Then you know that at that time the Cosslett

case against you had also been dismissed?

A. At what time?

Q. At the time you told your attorneys to have

the appeal dismissed.

A. No, sir, it had not been dismissed at that time.
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Q. Don't you know that the records of the case

show that it was dismissed on the 13th day of Feb-

ruary, some two weeks before?

A. It had not been dismissed at the time that

telegram was sent.

Q. When was it sent?

A. It was sent on the same day that the case o^

Mildred G. Cosslett against me was dismissed.

Q. How long after the sending of that telegram

was the case dismissed?

A. The telegram was sent in the morning. The

case was dismissed that same day.

Q. I ask you how long after the sending of your

telegram to the Circuit Court of Appeals was it that

that case was dismissed in the Appellate Court?

A. I can't tell you; I was not there.

Q. The records show it was dismissed on the

13th day of February, 1901. How long prior to that

was it that you authorized it to be dismissed?

Mr. COBB.—We object to that. It is a miscalcu-

lation.

The COUET.—How long prior to the day in which

the case was dismissed in the Appellate Court was

it that your counsel sent the telegram directing the

dismissal of it?

Mr. LYONS.—Yes, sir.

A. That I cannot tell as to the number of days.

Q. (Mr. LYONS.) Do you think it was the fore

part of February ? A. Some time in February.

Q. You haye no idea how long before the 27th?
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A. I can't say the number of days.

Q. You know now, don't you, that the Cosslett

case was dismissed on the 13th da.v of February?

A. The records so show.

Q. Had you executed this receipt to Mr. Hills on

the 13th day of March following?

A. I didn't execute any receipt to Mr. Hills what-

ever.

Q. Execute the order to Mr. Hills?

A. I signed an order that he brought to me.

Q. You signed that on the 30th day of March,

didn't you? It bears date on the 30th day of March.

A. Yes, sir.

Q. You signed it on that date?

A. I didn't say I signed it on that date.

Q. Is that the order you executed, Mr. Valen-

tine? (Showing witness order.)

A. That is my signature.

Q. Is it in the same condition that it was the

day you signed it ?

A. How many days it had been carried in some-

one's pocket, I can't tell.

Q. Answer the question.

The COURT.—The paper itself, not where it's

torn or not what the face of it shows.

A. I would think it is the same thing. That is

my signature.

Q. There is no change in the date or the appear-

ance of the paper? A. No. I don't think so.

Q. Now, Mr. Valentine, you state in your reply

that the only inducement you had to sign this order
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was that Mr. Hills held a club over you with this

Cosslett case. Why could he hold a club over you

if that case had already been dismissed?

A. I didn't say that.

Q. That is what you pleaded.

A. I don't think so.

Q. I will ask you if you swore in this reply

(reads reply). Here is a portion that I desire to

read: "That in the month of March, 1903, the de-

fendant approached the plaintiff and represented

that he had seen, talked and agreed with the then

Judge of this court, before whom said cause of

Mildred G. Cosslett against this plaintiff was pend-

ing for trial, and that unless the appeal was dis-

missed and the defendant permitted to retain said

siun of $500, illegally converted by him, as afore-

said, he, the said Judge, would decide said cause

against this plaintiff, and cost him in damages to a

greater amount than the sum of $500; that plain-

tiff has reason to, and verily did, believe the matter

so stated to him by defendant, and so believing, acted

thereon, and was coerced into executing said instru-

ment to defendant to save himself from illegal op-

pression and wrong and a great pecuniar,y loss.

That he thereupon agreed to and did dismiss said

appeal, and as a part of said transaction give the

defendant the instrument alleged which rectified the

debt to defendant of Mildred G. Cosslett and Joseph

G. Cosslett to give a semblance of legality and con-

sideration thereto." Now, Mr. Valentine, I ask you
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if that cause of Mildred G. Cosslett aj^ainst yourself
had been dismissed long prior to the date on which
you executed this receipt- why did you feel that you
were under any coercion from the defendant to exe-

cute such a receipt?

A. As I stated, I felt that on account of the other

case that was coming on

—

Mr. LYONS.—We move to strike, if your Honor

please, any testimony # # # # 1 ask the

witness be compelled, if your Honor please, to keep

within the pleadings; what I am getting at is that

what he has already pleaded here was past, and if

that is past, it is a wrongful execution of an order and

he cannot assign some other reasons. I want this wit-

ness to testify whether these causes were the causes

of coercion; I don't care to have him come in and

bring some other causes that he has not pleaded.

That is my position.

Mr. COBB.—What the counsel wants and what

the witness is entitled to answer are two different

questions. I submit that the witness should be al-

lowed to answer in accordance with the facts; if

he wants to ask him if it was not a fact that this

Mildred G. Cosslett case had been dismissed, that is

another question, but he cannot ask a witness

whether he thought there was any necessity for coer-

cion and limit him to his reply in this Mildred G.

Cosslett case. As a matter of fact there is another

# # #
Mr. LYONS.—We object to that.
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Mr. COBB.—They cannot be permitted to ask the

witness whether or not there was another and differ-

ent source of information than the one pleaded, and

then object if his answer states there was.

Mr. LYONS.—If counsel objects to the form of the

question, I will modify the form.

The COURT.—I think the answer was responsive.

Mr. LYONS.—I move, if your Honor please, to

strike the answer.

The COURT.—You withdraw your question?

Mr. LYONS.—Yes.
The COURT.—The answer is stricken. Plaintiff

excepts.

Q. (Mr. LYONS.) You didn't feel any coercion

on account of the Cosslett suit against you at the

time you signed this, did you?

A. No, I cannot say that I did.

Q. You knew that that Cosslett case had been

dismissed long prior to that in February, and that

you executed this receipt on the 30th day of March?

A. Yes.

Q. Where did you say you executed this receipt?

A. At my office on Front Street.

Q. Who were present?

A. Mr. Hills me me out in the street; he came

in with it and handed it to me, the paper, and says,

"Sign this; this will clear the record." I signed it

without comment or remarks.

Q. Who prepared the receipt?
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A. Mr. Hills brought the receipt. I know noth-

ing further than that he handed it to me and told

me to sign it.

Q. Did you state, when this matter was up on

a former action, that you and Mr. Hills went to Mr.

Malony concerning this matter? A. No, sir.

Q. Didn't you state on that trial that about two

weeks before the dismissal of the Cosslett suit you

and Mr. Hills went to Mr. Malony 's office and had

this conversation that you say was had between you

and Mr. Hills, and that you then executed that or-

der? A. Did I say that?

Q. Yes. A. No, sir.

Q. You didn't testify to anything of that kind?

A. No, sir.

Q. You never went to Mr. Malony 's office with

Mr. Hills? A. No, sir.

Q. You never went with him and saw him there?

A. Mr. Hills followed me in one morning; that

is the only time.

Q. Where?

A. Followed me in the back room of Malony &

Cobb's office.

Q. When was that?

A. Early in February.

Q. What conversation was had then?

A. That was the time ho told mo to dismiss that

appeal.

Q. Who was present?

A. No one but him and I.
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Q. He said, "If you don't dismiss that appeal

we will do you up'"? That was the language?

A. Yes, that was the language.

Q. What did you say?

A. I said nothing. I thought pretty hard.

^.Q. Never mind what you thought. Your

thoughts are not material. What did you say when

this alleged proposition was made to you by Mr.

Hills?

A. I don't know whether I^said anything to him.

Q. Did you do anything at that time?

A. I called Mr. Malony.

Q. In Mr. Hills ' presence ?

A. Mr. Malony came in the back room when we

were in there.

Q. What did you do then?

A. I told Mr. Malony to telegraph and dismiss

that appeal.

Q. Was anything said about the $500 order?

A. Not about the order; nothing was said about

this order.

Q. Nothing was said about the order then?

A. No.

Q. Mr. Hills didn't say ami;hing about the order

at any time until the 30th da}^ of March, when he

went into that store?

A. Whatever day he brought it in.

Q. To your best recollection, this order is dated

correctly on the 30th day of March?

A. Yes, it is dated on the 30th day of March.
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Q. That was not the date you executed if?

A. I said I didn't know.

Q. You believe it was that date"?

A. No, I don't believe it was that date; it was

thereabouts.

Q. At all events, it w^as after the dismissal of the

appeal? A. Yes, sir.

Q. Nothing w^as said by Mr. Hills about this or-

der until that date'? A. No.

Q. All he said on that occasion was, "Please sign

this order and clear the records"?

A. He says, "Sign this order now and that will

clear the records."

Q. That was all that was said on that occasion?

A. I made no remarks or comment, just signed it

and he took it away.

Q. And he made no remarks ? A. No.

Q. Didn't you state of this matter in another ac-

tion that you met Mr. Hills at the fruit store on the

corner of Seward and Front streets, and tliat he

made the proposition to you there?

A. No, sir.

Q. You didn't state anything of that kind on the

former trial. A. Yes, sir.

Q. Did you ever have any other conversation

with Mr. Hills relating to any of the matters that

you have testified to herein, excepting the one that

you had with him in Malony's office and the one you

had in your own store?
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A. I testified I met him on the corner; it was at

Abrams fruit store corner; he said he wanted to

protect himself.

Q. You did have a conversation with him?

A. I testified to that on direct examination.

Q. You stated just a moment ago to me that you

didn't do anything of that kind on the former trial of

this matter?

A. No, sir; I didn't say anything of the sort.

Q. You do now admit that you did have conver-

sation him on the corner?

A. You didn't ask me anything in that

—

COURT.—Your question, as I recollect, was that

he didn't meet Mr. Hills on the corner of the fruit

store or the intimation was when he signed the order.

Q. (Mr. LYONS.) What time did you meet

him?

A. A day or two before I signed the order. A
day or two before I met him in Malone.y's back room.

Q. What was the conversation you had at the

time you met him on the corner ?

A. At the time, he stopped me and asked if I had

seen Mr. Maloney.

Q. State wh>at he said about that appeal.

A. He said, "I only want to protect myself in

these matters." I passed on and made no further

remarks to him.

Q. That is all the conversation you had on that

occasion?

A. Yes, sir.
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Q. This occasion you have referred to on the cor-

ner of Front and Seward streets, and the occasion

you have described where you held a conversation

with him in Mr. Maloney's office, and the other oc-

casion where you held a conversation with him in re-

gard to signing this order, were the only occasions

on which you had conversations with Mr. Hills in re-

gard to signing this order ? A. No, sir.

Q. When was the other?

A. In the old courthouse.

Q. When was that?

A. That was the time he came out and told me he

had seen the Judge and he had fixed it ; it would be all

right.

Q. Who was present then?

A. That man—Jim Hills was there.

Q. State the exact conversation.

A. Mr. Hills came from the courtroom to his office

where I was sitting there ; he said, "It's all right. T

have seen the Judge and everything will be dismissed

and go your way. Have me appointed, he says, "as

referee and it will be all right."

Q. I ask you, Mr. Valentine, if there was any-

thing else said in those three conversations I have de-

scribed to you concerning the mattei*s involved jiere.

The matter you are attem])ting to testify to now was

concerning another matter.

A. Now, the Cosslett case was coming on to be

heard in a few moments.

Q. What did he do about the Cosslett case then ?
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A. He says, "I have seen the Judge and I have

had a conversation with him and had it fixed."

Q. The Cosslett case was the case you were talk-

ing about ? A. Yes.

Q. Was there any other occasion you had a con-

versation with Mr. Hills, relative to the Cosslett case,

or its dismissal ?

A. Those were the only occasions I recollect now.

Q. And the only time Mr. Hills asked you to sign

this order was the time he presented it to you in your

store and time it was executed ?

A. That was the only time.

Q. You have stated all the conversations that oc-

curred on that occasion? A. Yes.

Q. Who were present, now again, in Messrs. Ma-

loney & Cobb's office when you had his conversation

with Mr. Hills when j^ou instructed the case to be

dismissed ?

A. I don't know who was in the office ; I was in the

back room.

Q. Was Mr. Cobb there?

A
Q
A
Q
Q
A
Q
A

Not in the back room.

Was Mr. Maloney there ?

Not in the back room.

Mr. Hills was there? A. Yes.

You called in Mr. Maloney ?

Yes.

You instructed him to dismiss the case

Yes.
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Q. Are those the only people that were there,

just Mr. Maloney and Mr. Hills'?

A. There was nobody there.

Q. I say there was nobody there but those three?

COURT.—He says: If you and Mr. Hills and Mr.

]\Ialoney were the only three persons there when you

told him to dismiss the appeal; if there was nobody

else in the back office?

A. No, I think not.

Q. (Mr. LYONS.) In wdiat tone of voice did

you and Mr. Hills discuss this matter ; in a low tone ?

A. Mr. Hills and I were not discussing it.

Q. In what tone of voice did he discuss it ?

A. I don 't remember what tone he did use.

Q. Was it loud?

A. I don't think it w^as loud.

Q. It could not be heard in the outer office?

A. I don 't know ; I heard it ; I don 't know whether

anybody else heard it or not.

Q. You don't know whether it was loud enough to

be heard in the outer office ? A. No.

Q. When you told Mr. Maloney to dismiss tlic

case, did you speak so it could be heard in the outer

office?

A. I don't know; it may have l)een heard ; I was

not there.

Redirect Examination.

Q. (Mr. COBB.) Yon said something a mo-

ment ago a])Out Mr. Hills asking to l)e api)ointod as

referee ?
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Mr. LYONS.—We object to that ; that part was not

responsive to my question, unless it pertains to the

Cosslett case.

COURT.—He testified that the conversation re-

ferred to the Cosslett case, it was all right.

Mr. COBB.—This is part of the same conversa-

tion; this referee did not relate to that case but did

relate to another; they both came as the same con-

versation ; I simply want it understood.

Mr. LYONS.—If your Honor please, I object to

this ; I want to be heard on it. Certainly when a man
pleads this kind of fraud, if your Honor please

—

COURT.—I sustain your objection.

Mr. COBB.—We ask an exception. I think we are

entitled to the whole conversation.

COURT.—The conversation is in here now. I sim-

ply sustain the objection to your question as what was

referred to as referee.

Q. (Mr. COBB.) Mr. Valentine, I will ask you

whether or not the signing of this receipt, that has

been introduced here bearing date March 30th was

a part of the same transaction that you have testi-

fied to as taking place in the early part of February ?

Mr. LYONS.—We object to that; that is merely a

conclusion of law. Let him state the facts surround-

ing the signing of the receipt; he has been given an

opportunity to plead the facts, and now for him to

state that this is on the same transaction is a conclu-

sion.

COURT.—I think the objection is well taken.
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Mr. COBB.—I will ask it in a different form.

Q. State if there was at any time any other differ-

ent consideration for the signing of this receipt on

the 30th day of March, bearing date the 30th day of

March than the matters that you have testified as oc-

curring prior to that in February ?

Mr. LYONS.—We object, that, if your Honor

l^^lease, is leading; counsel can ask what the consid-

eration was for the signing of this receipt ; then if it

is within the pleadings, it will be responsive ; if not,

it may be stricken.

COURT.—You can ask him if this was or was not

the only consideration?

Q. (Mr. COBB.) Mr. Valentine, state whether

or not that the transaction that Mr. Hills and you

have testified to as taking place in February was not

the only conversation for this receipt, bearing date

March 30th ? A. That was all.

Q. Now% then, there is one question, if the Court

please, that I neglected to ask on examination in chief

—it is not very important ; but I would like pemiis-

sion to ask it and that is this: Mr. Hills testified to

some conversation with Mr. Valentine in which he

staited to Mr. Valentine that he was still taking care

of Cosslett.

COURT.—I will pennit you to ask it.

Q. (Mr. COBB.) You heard Mr. Hills' testi-

mony in substance, that at the time you waived your

claim to this money, you stated you were still taking

care of Cosslett ; I will ask you if you had this con-

versation.
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A. Never. I never spoke a word to Mm only

what my business actually demanded.

Mr. COBB.—I want to offer in evidence a certified

copy of the assigimients of error in the case of E. R.

Peoples as administrator of the Estate of DeNorton

against Cosslett et al.

Mr. LYONS.—We object to that as incompetent,

irrelevant and immaterial; it is not a rebuttal.

COURT.—I think it is a rebuttal. Exception al-

lowed.

(Received in evidence as Plaintiff's Exhibit "K,"

Case #453-A, which reads as follows:)

Plaintiff^s Exhibit ''K."

No. 858.

In the United States District Court for Alaska, Divi-

sion No., at Juneau.

E. R. PEOPLES, as Administrator of the Estate of

E. G. DeNORTON, Dec'd,

Plaintiffs,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants,

PHIL BLUMAUER,
Intervener.

Now comes, Emery Valentine, and assigns the

following errors committed by the United States Dis-

trict Court for Alaska, Division No. 1, upon which he

will rely on the prosecution of his appeal from the de-
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cree rendered by said Court on the 13th day of No-
vember, 1901, in the above-entitled and numbered
cause.

I.

That the United States District Court for Alaska,

Division No. 1, erred in the rendition of the said de-

cree in providing that the sum of $500.00 drawn from

the fund in the hands of the clerk by said clerk as at-

torney for Joseph G. and Mildred G. Cosslett should

remain in his hands, upon his filing a good and suffi-

cient bond therefor in the sum of $1,000, in this;

that under the pleadings and finding of fact made by

the Court, neither Joseph G. Cosslett nor Mildred G.

Cosslett, were entitled to any part of the property or

fund in controversy; and the Court in effect paid

said attorney for said Cossletts, out of a fund in its

hands belonging to Emery Valentine.

II.

That said Court erred in granting the petition of

Jno. E. Winn filed on the 27th day of April, 1901, and

allowing him out of the funds in the registry of the

court the siun of $500.00 as fee as attorneys for

Joseph Cosslett, in this ; that under the pleadings, and

the facts found the said Joseph G. Cosslett had no

interest in said fund and the Court should not have

appropriated the same to the payment of his attor-

ney's fees.

And for the said errors, appellant Valentine prays

that the said judgment be reversed, and the cause re-
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manded for further proceedings in accordance with

equity and good conscience.

MALONY & COBB,
Solicitors for Appellant Emery Valentine.

[Endorsed as follows] : No. 858. In the United

States District Court for Alaska, Division No. 1, at

Juneau. E. R. Peoples, as Administrator of the Est.

of E. Gr. DeNorton, Dec'd, et al. vs. Joseph G. Coss-

lett and Emery Valentine. Assignment of Errors.

Filed Sep. 12, 1902. W. J. Hills, Clerk. Malony &
Cobb, Solicitors for Appellant, Emery Valentine.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true and

correct copy of assignment of errors in Cause No. 858,

entitled '*E. R. Peoples as Administrator of the Es-

tate of E. G. De Norton, Dec'd., Plaintiff, vs. J. G.

Cosslett and Emery Valentine, Defendants. Phil

Blumauer, Intervenor ; as the same appears on file in

my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 17th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Plaintiff rests.
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W. J. HILLS, recalled on siir-rebuttal.

Q. (Mr. LYONS.) Mr. Hills, you heard Mr.

Valentine's testimony with reference to the conver-

sation you had with him in Mr. Malony's office?

State whether or not you ever had a conversation

with Mr. Valentine at that time, or any other time ?

A. I did not.

Q. State whether or not you, on that occasion, or

on any other occasion, t6ld Mr. Valentine, or any of

his attorneys, that if that appeal was not dismissed,

the appeal that was taken by Mr. Valentine in the

case of Peoples against Cosslett and Valentine, that

you would do him up unless that case was dismissed ?

Mr. COBB.—We object to that question because

there is no such question that that conversation was

addressed to his attorneys.

Mr. LYONS.—AVell, I will cut out that part of it.

A. I did not.

Q. State whether any conversation took place be-

tween you and Mr. Valentine in Mr. Malony's office

relative to that matter? A. No, sir.

Q. State whether or not he called Mr. Malony in

where you were and told him to telegraph to dismiss

the appeal?

A. No, I never saw him in the office.

Q. Did you follow him into Mr. Malony's office

that day that he saw you in there?

A. No, I did not.

Q. You heard Mr. Valentine's testimony relative

to your meeting him down on the corner of Seward
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(Testimony of W. J. Hills.)

and Front streets, wherever he said—you told him

you wanted to clear your records? Did you have

such a conversation with him ?

A. I don't think I did; I don't remember ever

having such a conversation as that with him.

Q. You heard Mr. Valentine's testimony with

reference to your bringing this order to his office or

store, on Front street, and requesting him to sign

that order for the purpose of clearing the records.

Did you ever have such a conversation with him in

that place?

A. No, I didn't. He brought the order to the

office.

Q. Did 3^ou prepare that order?

A. I did not.

Q. Did you exhibit it to him in his store and exe-

cute it? A. No, sir.

Q. I believe you stated in your direct examination

the circumstances under which the order was exe-

cuted ? A. Yes.

Defendant rests.

Reporter's Certificate to Transcript of Evidence.

I, Harold M. Lull, Official Reporter of the Dis-

trict Court for the District of Alaska, Division No.

1, do hereby certify that the foregoing is a full, true

and correct transcript of the evidence in the case of

Emery Valentine vs. W. J. Hills, as Clerk, etc., taken

by me in shorthand at the trial thereof in the above-

entitled court.

HAROLD M. LULL,
Official Reporter.
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[Endorsed] : No. 453-A. In the District Court for

the District of Alaska, Division No. 1. Emery Val-

entine, Plaintiff, vs. W. J. Hills, as Clerk, etc., De-

fendant. Transcript of Evidence.

And be it further remembered, that thereupon

and after both of said parties had rested their case,

and at the conclusion of all of the testimony and evi-

dence, the defendant by counsel in open court moved

the Court to direct a verdict for the defendant, which

said motion was upon the grounds and in words and

figures as follows, to wit

:

Defendant's Motion for a Verdict for Defendant, etc.

"By Mr. LYONS.—The Court now moves the

Court to direct the jury to return a verdict for the

defendant for the following reasons

:

1. The action is one against the defendant as clerk

of this Court and the evidence shows that at the time

the suit was instituted he was not such clerk nor has

he been such at any time since the bringing of this

action.

2. That there is no evidence to show that plaintiff

ever procured an order from this court or a Judge

thereof directing the defendant as clerk to pay him

the five hundred dollars upon which this action is

based.

3. That the reply in this action shows that if there

was a fraud perpetrated by the plaintiff on the de-

fendant, the plaintiff is equally guilty with the de-

fendant in endeavoring to bribe an officer of this

Court.
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4. That there is no evidence in this case to show

that there was any duress or coercion exercised over

the plaintiff by the defendant at the time the plantiff

executed the order of March 30th, 1903 or at any

time prior to the time of the execution of said order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

ord^r, and the plaintiff's own testimony shows that

that was a voluntary order."

Which said motion was then and there by the Court

overruled.

To which said ruling and order of the Court in so

overruling said motion, and in refusing to direct a

verdict for the defendant, the defendant by his coun-

sel then and there excepted, and exception was by

the Court allowed.

And be it further remembered that thereafter, and

before said cause was submitted to the jury for their

deliberation, the defendant by counsel requested the

Court, in open court, to instruct the jury as follows

upon the issues in said cause:
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In the District Court for the District of Alaska, Di-
vision No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the U. S. District Court.

Instruction to the Jury Asked by Defendant.

1.

The jury is instructed in this case that in order for
the plaintiff to prevail and to be entitled to a verdict
at the hands of the jury, he must produce a prepon-
derance of the evidence, and unless you are satisfied

that the plaintiff has produced a preponderance of
the evidence in this action, your A^erdict must be for

the defendant.

(Endorsed) Charged—R. A. G.

2.

The jury is further instructed that if you find from
the evidence that any witness has testified falsely in

any matter, you are justified in distrusting his entire

testimony.

(Endorsed) Charged in other lang.

3.

I further instruct you that, in order for the plain-

tiff to prevail in this case, he must convince the jury

by a preponderance of the evidence that at the time

he gave the order which is admitted by him to have



138 W. J. Hills vs.

been given on the 30th day of March, 1903, that he

was then under the influence and duress, as alleged

in the complaint; and if you find that said alleged

duress or undue influence was removed prior to that

date, then your verdict must be for the defendant.

(Endorsed) Charged.

4.

The jury is further instructed that the defendant

herein had a lawful right to perform the services

he claims to have performed for Joseph G. Cosslett

and Mildred Cosslett, and that he was entitled to the

sum of five hundred dollars as compensation for the

same, providing you find that such a contract was

entered into between the defendant and said Joseph

G. and Mildred Cosslett prior to the time he became

clerk of this Court.

(Endorsed) Charged.

5.

The jury is instructed that the rule allowing a

party to recover mone}^ which he has once paid on

the ground that it was paid under compulsion, is in-

tended only for the relief of those who are entrapped

by sudden pressure into making such pa^nnent and

who have no other means of escaping an existing or

imminent infringement of their rights or personal

property. You are further instructed that where a

party has time and opportunity to relieve himself

from his predicament without making such a pay-

ment by resorting to ordinary legal methods, but

nevertheless pays the money, the payment will be

deemed voluntary and he cannot recover it.

(Endorsed) Eefused. R. A. G.
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Unless you find from the evidence in this case that

the plaintiff, Valentine, was not acting under such

duress and undue influence, as is described in this

instruction when he gave the order, on March 30,

1903, you must find for the defendant.

(Endorsed) Refused.

Gentlemen of the Jury, it is claimed by the plain-

tiff in this case that the order given by him to the

defendant Hills on March 30th, 1903, was given by

him under duress and compulsion.

In this connection the Court instructs you that to

constitute coercion or duress which will be regarded

as sufficient to render a payment invalid so that a

recovery of the money paid may be had, there must

be some actual or threatened exercise of power, pos-

sessed or believed to be possessed, by the party ex-

acting or receiving the pajment over the person or

property of another, from which the latter has no

other means of immediate relief than by making the

payment.

(Endorsed) Charged in other language.

A payment is not to be regarded as compulsory, or

made under duress, unless made to emancipate the

person or property from an actual and existing dur-

ess imposed upon him by the party to whom the

money is paid.

(Endorsed) Charged in other language.

And unless you find from the evidence in this case

under the instructions of the Couit that when the

$500 was paid by the Plaintiif to the defendant (or
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tlie order authorizing the defendant to retain that

sum from the moneys of the plaintiff in his hands)

was given, the plaintiff Valentine was compelled to

deliver said order to the defendant Hills, or to make

the payment of the $500 therein stated, in order to

emancipate the person or property of the said Valen-

tine from an actual and existing duress as above de-

fined, imposed upon the said Valentine or his prop-

erty by the defendant Hills, j^ou must find for the

defendant upon that issue.

(Endorsed) Refused.

And in this connection the Court further instructs

you that it is not sufficient that the defendant Hills

might have placed the person or property of the

plaintiff Valentine under such duress (even though

you should find from the evidence that the defend-

ant had imposed such duress upon the person or

property of the said plaintiff), unless j'-ou should fur-

ther find from the evidence under my instructions

that such duress existed at the time the money was

paid or the order for its retention delivered.

(Endorsed) Charged.

If the duress (if any is proven) had been removed

when said money was paid or the order for its reten-

tion given, it cannot avail the defendant (plaintiff)

Valentine at this time, nor invalidate the pajTuent of

the money or the order given therefor, and you should

find for the defendant on that issue.

(Endorsed) Charged.

I instruct you, Gentlemen of the Jury, that if you

find from the evidence in this case under the instruc-
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tions of the Court, that the cause of Mildred Cosslett

vs. Emery Valentine referred to in the pleadings and

evidence, has been dismissed and was not pending at

the time the order authorizing the defendant Hills

to retain the sum of $500 referred to in the evidence

herein was given b,y him to the plaintiff Valentine,

then said order was not given under compulsion or

duress, and you will find for the defendant Hills on

that issue.

( Endorsed ) Refused.

The Court instructs the jury that if you should find

from the evidence in this case, under the instructions

of the Court, that an order was given by the plaintiff

to the defendant Hills to retain the said sum of $500

out of moneys in his possession belonging to the

plaintiff, and that the said Hills did upon the re-

ceipt of such order retain such sum and appropriate

the said sum to his own use ; and you should further

find from the evidence under the instructions of the

Court that said money was paid and said order given

by the plaintiff for the purpose of influencing a de-

cision or other judicial action of the then JTudge of

this Court, then both parties to this case are in pari

delicto, and the Court will not aid either hut will

leave them both where it finds tliem ; and if you find

from the evidence under my instructions the above

facts to be true, you must find for the defendant

Hills and against the plaintiff Valentine upon that

issue.

(Endorsed) Refused.
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The Court instructs the jury to find a verdict for

the defendant W. J. Hills.

(Endorsed) Refused.

The Court instructs the jury that in order to en-

able the plaintiff to recover in this action, he must

show that he procured an order of Court directing

the defendant as clerk of the Court to pay the plain-

tiff Valentine the particular sum of monej^ sued for

in this action ; and unless you find from the evidence

that such an order was procured from this Court, or

the Judge thereof, prior to the commencement of

this action directing the defendant to pay said sum

of money to Valentine, then your verdict must be for

the defendant : and it will not be sufficient that such

an order, if you find that there has been an order of

that character providing that the plaintiff is entitled

to the money sued for. The order must specifically

direct the defendant to pay the identical sum of

money sued for to the plaintiff and that such order

was made before the commencement of this action in

order to enable the plaintiff to recover any portion of

the money sued for in this action.

(Endorsed) Refused.

The Court further instructs the jury that if you

find from the evidence that if any mtness has testi-

fied falsely in any particular, then you are justified

in disregarding his entire testimony.

(Endorsed) Charged in other language.

The Court further instructs the jury that if you

find from the evidence that the order, admitted to

have been executed by Valentine on the 30th day of
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March, 1903, directing the defendant to hold the

amount of money therein stated, to wit, $500, was

executed by the plaintiff Valentine, then it is not nec-

essary that there should he consideration therefor;

and if you find from the evidence that said order

was executed voluntarily by the plaintilf then your

verdict must be for the defendant.

(Endorsed) Refused.

[Endorsed on back :] : No. 453—A. Emery Valen-

tine vs. W. J. Hills, as Clerk of U. S. District Court

for Alaska, Division No. One. Defendant's Re-

quests to Charge. Filed Mar. 15, 1906. C. C. Page,

Clerk. By D. C. Abrams, Deputy.

Memorandum Relative to Instructions Requested

by Defendant, to Exceptions Thereto, etc.

97i/>. The written requests of defendant for in-

structions to jury as they appear in the files of tlie

Court contain only the written refusal of the Court

to give certain instructions. No exception appears

thereon, and there is no record of exceptions having

been taken to such refusal to charge. There is no

rule of Court upon this subject, but it has not been

the practice of the Court to require counsel to note

their exceptions upon an instruction requested, but

refused. The practice in this Court in sucli cases

has always been for the Court to note upon tlie re-

quests for instructions either "refused" or

"charged," and file such requests so marked as a

memoranda. In this case counsel for the ])lainti1f

object to the allowance of a formal exception to each

of the instructions requested and refused. The
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Court has no independent recollection of the matter

and therefore has declined to state in the Bill of Ex-

ceptions that the refusal of the requested instruc-

tions was excepted to, but incorporates them in the

bill Avith this explanation.

Judge.

And be it further remembered that thereafter and

on the same day, to wit, on March 15th, 1906, after

the close of the testimony in said cause and the argu-

ments of counsel, the Court gave to the jury its in-

structions upon the law of the case in words and fig-

ures as follows, to wit:

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Charge of the Court to Jury.

Gentlemen of the Jury : This is an action by which

Emery Valentine, the plaintiff, seeks to recover from

W. J. Hills, the defendant, a sum of money, to wit,

five hundred dollars ($500.00), which moneys plain-

tiff alleges belong to himself and were wrongfully

and without lawful authority retained by the defend-

ant while the defendant was the Clerk of this Court.

It is an admitted fact in this case that the defendant
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was the Clerk of the Court at the time alleged in the

complaint and that on April 20, 1901, there was de-

posited in the Registry of this Court while the de-

fendant was the Clerk and the custodian of the funds

in registry, the sum of $2199.40; that this sum was

deposited in the case of E. R. Peoples as administra-

tor of the estate of E. G. DeNorton vs. Joseph G.

Cosslett and Emery Valentine ; that one-half of this

sum, to wit, $1099.70 was thereafter in said action

decreed by this Court to be the property of Emery

Valentine, one of the defendants in that action, and

the plaintiff in this case. The defendant contends

that this sum, to wit, $1099.70 was paid out by him as

clerk under and b}^ virtue of the authority of the or-

der and decrees of this Court in said action.

Plaintiff controverts one of the payments only as

made by the defendant, to wit, the payment of

$500.00, as clerk of the Court to himself as attorney

for Mildred G. Cosslett, made under and virtue of

order March 30, 1903, though the Registry of the

Court shows the payment to have been made on May

21, 1901.

I.

The Court instructs you that it is admitted in tliis

case that ^Mildred G. Cosslett is not a party to the

action entitled Peoples as Administrator of the Es-

tate of DeNorton vs. J. G. Cosslett and Emery Val-

entine. Therefore you are instructed that any order

or decree made by this Court directing payment out

of the funds held in the Registry of the Court in that

action to Mildred G. Cosslett or to any other person

on her account is void and without force or effect in
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law. For that reason this defendant cannot hold the

said $500.00 under any such order or decree.

(Endorsed) Excepted to by defendant because

Clerk is protected by order and decree of Court.

II.

But the Court further instructs you that there is

evidence disclosing the fact that the name of W. J.

Hills, this defendant was, on the 31st day of May,

1900, entered of record in the case of Peoples as Ad-

ministrator, etc., vs. J. G. Cosslett and Emery Valen-

tine, as additional attorney for J. G. Cosslett, one of

the defendants therein. There is also evidence tend-

ing to show that the said Hills acted as attorney for

the said J. G. Cosslett in the matter prior to the time

of his appointment as Clerk of this Court.

III.

The Court further instructs you that under the

laws of the United States and the District of Alaska

the clerk of tliis Court is prohibited from acting as

an attorney during his incumbency in office, but that

this law does not apply until said persons shall take

the oath of office and qualify as such clerk.

IV.

You are therefore instructed that on and after the

1st day of September, 1900, the day on which this

defendant qualified as Clerk of this Court, he became

and was disqualified from practicing law or appear-

ing as an attorney in any case in this Court. But

this disqualification does not operate or run to any

time prior to said 1st day of September, 1900, and

for any services as attorney rendered prior thereto
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W. J. Hills is entitled to compensation and may re-

ceive the same after he has become clerk of the Court.

V.

You are therefore instructed that the only author-

ity by virtue of and under which this defendant can

retain the amount in controversy, to wit, $500.00, is

by virtue of the written authority of Emery Valen-

tine, in evidence in the case at Bar as Defendant's

Exhibit No. 7, case No. 453; and then only if said

order were made and delivered freely and voluntarily

by the plaintiff, and for a sufficient consideration.

(Endorsed) Excepted to by defendant; no consid-

eration necessary as the reply relies on duress

and coercion.

VI.

You are instructed that it is for you to find whether

said order was made by Emery Valentine and deliv-

ered by him to the defendant Hills freely and volun-

tarily and for a sufficient consideration ; or whether

it was obtained from the plaintiff by false represen-

tations and duress, as alleged in the reply.

(Endorsed) Excepted to by defendant; no consid-

eration necessary.

VII.

You are instructed in this connection that prom-

ises or representations by a person that he has in-

fluenced or will influence a judge or a court in the

decision or determination of matters before the court

or the Judge in a judicial capacity, is not in law a

valid consideration, but is against public policy and

void.
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VIII.

The Court further instructs you that if you find

that said order was not obtained by means of false

representations and duress but was made and deliv-

ered by Valentine to Hills freely and voluntarily, it

is then for jou to determine whether or not it was

given for a sufficient consideration and you are then

to consider whether or not the fact that the defend-

ant Hills acted as attorney for J. G. Cosslett in the

case to which reference is heretofore made was the

consideration for the giving of said order by this

plaintiff to this defendant.

(Endorsed) Excepted to by defendant ; no consider-

ation necessary.

IX.

The Court instructs you that as a matter of law

the burden of proof is upon the plaintiff, and it is in-

cumbent upon the plaintiff to prove his case by a pre-

ponderance of the evidence. If the jury find that the

evidence bearing upon plaintiff's case is evenly bal-

anced or that the evidence preponderates in favor of

the defendant, then the plaintiff cannot recover, and

the jury should find for the defendant.

X.

You are further instructed that if you believe from

the evidence that any witness has sworn falsely on

any material fact or thing in this case, you are at

liberty to disregard either that particular part of his

testimony believed to be false, or his entire testimony,

as you may deem proper.

XI.

I further instruct you that, in order for the plain-
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tiff to prevail, he must convince the jury by a pre-

ponderance of the evidence that at the time he gave

the order which is admitted by him to have been given

on the 30th day of March, 1903, that he was then un-

der the influence of false representations and duress,

as alleged in the reply, and if you find that the said

alleged duress or undue influence was removed prior

to that date.

(interlineation of Court) "and if you further find

that there was a consideration passing from the de-

fendant therefore '

'

(body of instruction) then your verdict must be for

the defendant.

(Endorsed) : Excepted to by plaintiff because there

is evidence that the only consideration for said

order was the duress exercised by the defendant

compelling plaintiff to dismiss his appeal in

Cause No. 858 and the giving of the order of

March 30, 1903 was a part of the same transac-

tion, and, standing alone, affords no defense.

Excepted to by defendant ; no consideration neces-

sary.

XII.

You are further instructed that tlio defendant

herein had a lawful right to perform the services he

claims to have performed for Joseph G. Cosslett and

Mildred G. Cosslett, and that he is entitled to the sum

of $500.00 a compensation for the same, provided

that you find that a contract was entered into between

the defendant and the said Joseph G. Cosslett and

Mildred G. Cosslett prior to the time the defendant
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became clerk of this Court, and that said sum was the

agreed amount of the compensation under that con-

tract.

XIII.

You are instructed that a pajment is not to be re-

garded as compulsory or made under duress unless

it was made to emancipate the person or property

from an actual and existing duress imposed upon him

or by the party to whom the money is paid.

XIV.

You are further instructed that it is not sufficient

that the defendant Hills might have placed the per-

son or property of the plaintiff Valentine under such

duress (even though you should find from the evi-

dence that the defendant had imposed such duress

upon the person or property of the plaintiff), unless

your should further find from the evidence that such

duress existed at the time the mone}^ was paid or

the order for its retention delivered.

XV.
If the duress had been removed when said money

was paid or the order for its retention given, it cannot

avail the plaintiff Valentine at this time nor invali-

date the payment of the money or the order given

therefore.

XVI.
You are further instructed that, should you find

from the evidence that no undue influence or duress

was exercised by the defendant over the plaintiff,

you may then inquire as to whether or not the plain-

tiff gave the order for $500.00 as a a bribe without

being under undue influence or duress. And should
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you determine that it was given as a bribe, and not
under undue influence and duress, then the plaintiff

is equally guilty of wrongdoing with the defendant,

and cannot recover.

XVII.

If you find for the plaintiff under the evidence and

these instructions, you will find for him the sum of

five hundred dollars, with interest thereon at the rate

of eight per cent per annum from May 21st, 1901, to

this date.

[Endorsed on back] : No. 453-A. Emery Valen-

tine vs. W. J. Hills, as Clerk of the United States

District Court for Alaska, Division No. One. Charge

to Jury. Filed Mar. 15, 1906. C. C. Page, Clerk.

By D. C. Abrams, Deputy.

Memorandum Relative to Exceptions to Instructions

of Court to Jury.

That all and singular the exceptions to instruc-

tions given as above shown were by direction of the

Court endorsed upon the said Charge to the Jury

in said cause when the same were given, and were by

the Court duly allowed.

And be it further remembered that thereafter and

on the same day, to wit, March 15th, 1907, the jury

in said cause returned into court tlicii' voi-dict in

words and figures as follows, to wit:
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In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 453—A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

Alaska, Division No. 1.

Verdict of the Jury.

We, the jury selected, impaneled and sworn in the

above-entitled cause, find for the plaintiff the sum of

five hundred dollars, with interest thereon at the

rate of 8 per cent per annum from the 21st day of

May, 1901.

J. N. STOODY,
Foreman.

[Endorsed on back] : 453-A. In the District

Court for Alaska, Division No. 1, at Juneau. Emery

Valentine, Plaintiff, No. 453-A vs. W. J. Hills, as

Clerk etc. Verdict. Filed Mar. 15, 1906. C. C.

Page, Clerk. By D. C. Abrams, Deputy.

That thereafter, and within the time allowed by

law, the defendant filed in said court and cause his

motion for a new trial, which was and is in words

and figures as follows, to wit

:
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 453.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

the District of Alaska, Division No. 1.

Defendant.

Motion for a New Trial.

Comes now the defendant in the above-entitled ac-

tion and moves the Court for an order setting aside

the verdict hereinbefore rendered on the 15th day

of March, 1906, in the above-entitled action and

granting a new trial of this action for the following

reasons, to wit

:

1. Error in law occurring at the trial and ex-

cepted to by the defendant herein in this : The Court

erred in denying defendant 's motion for a nonsuit,

for the reason that there was no evidence adduced

on the part of the plaintiff showing that an order

had ever been made by this Court or the Judge there-

of directing the defendant, as clerk of the court, to

pay the particular five hundred dollars sued for in

this action to the plaintiff, and there was no evidence

adduced on the part of the plaintiff tending to show

that the plaintiff was at the time of the commence-

ment of this action, or at any other time, entitled

to demand and receive the sum of money sued for
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in this action from the defendant as clerk of the

court.

2. The Court erred in denying defendant's motion

to direct a verdict for the defendant herein, for the

reason

:

a. The evidence adduced in this action shows that

defendant was not a clerk of the above-entitled court

at the time this action was commenced ; and the evi-

dence further shows that he was holding said sum of

money as an individual, under and by virtue of an or-

der of the above-entitled Court, and the plaintiff

herein, and was not holding said money, or any part

thereof, as clerk of the above-entitled court.

b. That the reply of plaintiff herein shows that,

if there was any fraud perpetrated by the defendant

in the procuring of the order for said sum of money

on the 30th day of March, 1903, that the plaintiff

was in pari delicto with the defendant, and that he

executed the order for the purpose of bribing an offi-

cer.

c. The evidence conclusively shows that if there

was any duress or undue influence exerted by the

defendant over the plaintiff, which induced the latter

to execute the order of March 30, 1903, in favor of

the defendant, that all such duress and undue influ-

ence had been removed long prior to the execution

of such order; and the evidence conclusively shows

that said order was given voluntarily.

3. The Court erred in instructing the jury that

there must have been some consideration given by
the defendant to the plaintiff for the order executed
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by the plaintiff on the 30th day of March, 1903, for

the reason that this is an action to recover money

from an officer alleged to have been extorted from

the plaintiff by duress and undue influence, and the

evidence conclusively shows that there was no du-

ress or undue influence exerted by the defendant over

the plaintiff at the tune he executed the order, and

that said order was given by the plaintiff voluntarily

to the defendant as an individual, and not as clerk

of this court.

4. The Court further erred in instructing the

jury that the order contained in the supplemental de-

cree of this court, entered on the 13th day of Novem-

ber, 1901, directing this defendant as an individual

to retain the $500.00, sued for in this action, was

void.

5. The evidence in this case was not sufficient to

justify the verdict rendered by the jury, and that

the verdict of the jury is against the law.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

[Endorsed on back] : No. 453. In the United

States District Court for the District of Alaska, Di-

vision No. 1. Emery Valentine, Plaintiff, vs. W. J.

Hills, etc.. Defendant. Original. Motion for a New
Trial. Filed Mar. 17, 1906. C. C. Page, Clerk. By
D. C. Abrams, Deputy. Lewis P. Shackleford, Ly-

ons, Attorney for Dft. Juneau, Alaska.

Due service of a copy of the within motion is ad-

mitted this 17th day of March, 1906.

MALONY & COBB,
Attorneys for Plaintiff.
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And be it further remembered that thereafter the

said motion for new trial came on regularly for con-

sideration of said Court upon the briefs and argu-

ment of respective counsel, and the same was, on

December 24th, 1906, overruled by the Court in

words and figures as follows, to wit

:

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,

vs.

W. J. HILLS, as Clerk, etc.,

Plaintiff,

Defendant.

Memorandum Opinion on Motion for New Trial.

Messrs. MALONY & COBB, for the Plaintiff.

Messrs. SHACKLEFORD & LYONS and Mr.

J. A. HELLENTHAL, for the Defendant.

GUNNISON, District Judge.

Memorandum of Ruling: The defendant moves

for a new trial upon a number of grounds. The

cause was tried by a jury and a verdict was returned

for the defendant (plaintiff). All of the grounds

upon which a new trial is urged was either directly

or collaterally ruled upon during the trial or prior

thereto. Upon a careful review of the case, and hav-

ing considered the matters submitted on the motion

for a new trial, the Court is of the opinion that the

motion should be denied. Let an order be entered.

Dated this 24th day of December, 1906.

ROYAL A. GUNNISON,
District Judge.
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[Endorsed on back] : No. 453-A. In the District

Court for the District of xVlaska, Division No. One.

Emery Valentine vs. W. J. Hills, as Clerk etc. Rul-

ing on Motion for New Trial. Filed Dec. 24, 1906.

C. C. Page, Clerk. By J. E. Brooks, Asst.

And be it further remembered that thereafter and

on the 26th day of December, A. D. 1906, the Court

made and entered its judgment in said cause in words

and figures as follows, to wit

:

No. 453—A.

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

EMEEY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

Alaska, Division No. 1,

Defendant.

Judgment.

This cause came on for trial, and thereupon come

the plaintiff by his counsel, Malony & Cobb, and the

defendant by his counsel, Messrs. Shackleford & Ly-

ons, and J. A. Hellenthal, and all parties announced

ready for trial. Thereupon came a jury of good and

lawful men, to wit, J. N. Stoody and eleven others,

who, having heard the evidence, argument of counsel,

and charge of the Court, retired in charge of a bailiff

to consider of their verdict ; and after due delibera-

tion had returned into open court the verdict for the

plaintiff for the sum of five hundred dollars ($500),
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with interest thereon at the rate of 8% per annum

from the 21st day of May, 1901, which said verdict

was received by the Court, and ordered filed as a part

of the record on the 15th day of March. 1906.

And the defendant, having filed his motion herein

for a new trial, the same was argued by counsel, and

taken under advisement; and the Court having fully

considered the same, and being fully advised in the

premises, did on the 24th day of December, 1906,

deny said motion. Now, on motion of Malony &
Cobb, for judgment on the verdict,

It is considered by the Court and so ordered and

adjudged that the plaintiff, Emery Valentine, do

have and recover of and from the defendant, W. J.

Hills, as clerk of the District Court for Alaska, Di-

vision No. 1, the sum of six hundred and ninety-two

and 66/100 ($692.66) dollars, with interest thereon

from the 15th day of March, 1906, at the rate of

eight per cent per annum and all costs and disburse-

ments herein incurred, taxed at dollars; for

all of which let execution issue. To all of which de-

fendant excepts.

Dated, December 26, 1906.

EOYAL A. GUNNISON,
Judge.

[Endorsed on back] : Original. No. 453-A. In

the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau. Emery Valentine, Plaintiff,

vs. W. J. Hills, as Clerk, etc.. Defendant. Judgment.

Filed Dec. 26, 1906. C. C. Page, Clerk. By J. E.

Brooks, Asst. Malony & Cobb, Attorneys for Plain-

tiffs. Office: Juneau, Alaska.
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And be it further remembered, that thereafter the

defendant duly moved the Court for a stay of exe-

cution in said cause, pending the appeal therein and

an extension for time within Avhich to file his bill of

exceptions herein, and the Court, upon a hearing of

the same, made and entered, on the 26th day of De-

cember, 1906,' its order in words and figures as fol-

lows, to wit:

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

the District of Alaska, Division No. 1.

Defendant.

Order Staying Execution on Judgment and Fixing

Time of Preparation of Bill of Exceptions.

Now, on this day this cause came on to be heard on

motion of defendant for a stay of execution, and for

time until the 1st day of July, 1907, within which

to prepare and file a bill of exceptions herein; and

it appearing to the Court that judgment has this day

been entered in favor of the plaintiff and against the

defendant, herein,

It is now, therefore, ordered that execution on said

judgment be stayed until the 1st day of July, 1907,

and that defendant have until the 1st day of July,

1907, within which to prepare and present to tliis

Court a bill of exceptions herein.
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Done in Chambers, this 26th day of December,

1906.

ROYAL A. GUNNISON.
District Judge.

And be it further remembered that thereafter and

within the time theretofore allowed by the Court

within which to file bill of exceptions herein, to wit,

on the 28th day of June. 1907, on motion of the de-

fendant, the Court made and entered its order fur-

ther extending the time within which to file said bill

of exceptions, and stayins: execution herein, in words

and figures as follows, to wit:

In the District Court for the District of Alaska, Di-

vision No. 1.

No. 453—A.

EMEEY VALENTINE,

vs.

W. J. HILLS, as Clerk of the Court.

Order Extending Time to Present Bill of Exceptions.

etc.

This matter coming on to be heard on motion of

the defendant asking for an extension of time imtil

October 1st, 1907, within which to present his bill

of exceptions herein, and for a stay of execution un-

til said last-mentioned date, on account of the ab-

sence from this division of the District of Alaska,

of the Hon. R. A. Gunnison, the Judge before whom
this cause was tried, until said time. The Court be-

ing fully advised in the premises, orders that the de-

fendants time within which to present his bill of ex-
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ceptions herein be and the same is hereby extended

until October 1st, 1907, and that no execution issue

herein until after said October 1st, 1907.

Done in open court, this 28th day of June, 1907.

JAMES WICKERSHAM,
Judge.

Order Making Bill of Exceptions Part of Record, etc.

United States of America,

District of Alaska,—ss.

And now on this 28 day of September, A. D. 1907,

and within the time heretofore allowed by the Court

within which the defendant in the foregoin,^ entitled

cause may file his bill of exceptions herein, comes

the said defendant by his attorneys, Shackleford &

Lyons and J. A. Hellenthal, and presents to the un-

dersigned Judge of said court, his bill of exceptions

herein for approval and settlement, and prays that

the same be ordered made a part of the record in said

cause
;

And it appearing to the Court that the opposite

party has been duly noticed of the presentation of

said bill of exceptions for allowance, according to

law and the practice of this Court, and the Court

having examined said bill of exceptions as presented

for settlement and finding that the same is in all re-

spects a true settlement of the evidence and the ex-

ceptions allowed to the defendant herein, it is ordered

that said bill of exceptions be and the same is here-

by made a part of the record in said cause; and in

that behalf.
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I hereby certify that the above and foregoing llSi/o

pages of written and typewritten matter constitutes

all of the evidence in said cause, including the ex-

hibits offered at the trial.

Done in Chambers at Juneau, Alaska, this 28 day

of September, A. D. 1907.

ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Emery Valentine, Plaintiff, vs. W. J. Hills, as

Clerk, etc., Defendant. Bill of Exceptions. Filed

with Judge, Sep. 28, 1907. Royal A. Gunnison,

Judge. Shackleford & Lyons and J. A. Hellcnthal,

Attorneys for Defendant. Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Assignment of Errors.

Now comes the defendant W. J. Hills, as Clerk,

etc., and in connection with his petition for a writ of

error herein, makes the following assignment of er-

rors, which he states occurred upon the trial of the

above-entitled cause

:
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I.

The Court erred in overruling the demurrer of the

defendant to the complaint herein.

II.

The Court erred in refusing' at the close of the evi-

dence in said cause and when both parties had rested

their case, to instruct the jury to return a verdict

for the defendant, for this, to wit

:

1. The action is one against the clerk of said court,

and the evidence shows at the time the suit was insti-

tuted he was not such clerk nor has he been such at

any time since the bringing of the action.

2. That there is no evidence to show that plaintiff

ever procured an order from said District Court or

a Judge thereof directing the defendant as clerk to

pay him the five hundred dollars upon which this ac-

tion is based.

3. That the reply in this action shows that if there

was a fraud perpetrated by the defendant on the

plaintiff, the plaintiff is equally guilty with the de-

fendant in endeavoring to bribe an officer of said

court.

4. That there is no evidence in said cause to show

that there was any duress or coercion exercised over

the plaintiff by defendant at the time the plaintiff

executed the order of March 30th, 1903, or at any

time prior to the time of the execution of said order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

order, and the plaintiff's own testimony shows that

that was a voluntary order.
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6. That the action is brought against W. J. Hills

as clerk of the U. S. Court and is for the recovery of

money, that this is in effect an action against the

United States and cannot be maintained as here

brought.

III.

The Court erred in refusing to give the following

special charge tendered by the defendant

:

The jury is instructed that the rule allowing a

party to recover money which he has once paid on the

ground that it was paid under compulsion is intended

only for the relief of those who are entrapped by sud-

den pressure into making such pa\Tiient and who have

no other means of escaping an existing or immitient

infringement of their rights or personal property.

You are further instructed that where a party has

time and opportunity to relieve himself from his

predicament without making such payment by resort-

ing to ordinary legal methods but nevertheless pays

the money, the pa;^^nent will be deemed voluntary and

he cannot recover it."

IV.

The Court erred in refusing to give to the jury the

following special charge tendered b.y the defendant:

"Unless you find from the evidence in this case that

the plaintiff, Valentine, was acting under such duress

and undue influence, as is described in this instruction

when he gave the order, on March 30, 1903, you must

find for the defendant."

V.

The Court erred in refusing to give to the jury
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the following special charge tendered by the defend-

ant:

"A payment is not to be regarded as compulsory,

or made under duress, unless made to emancipate the

person or property from an actual and existing

duress imposed upon him by the party to whom the

money is paid ; and unless you find from the evidence

in this case under the instructions of the Court that

when the $500 was paid by the plaintiff to the de-

fendant (or the order authorizing the defendant to re-

tain that sum from the moneys of the plaintiff in his

hands) was given, the plaintiff Valentine was com-

pelled to deliver said order to the defendant Hills, or

to make the payment of the $500 therein stated, in

order to emancipate the person or property of the

said Valentine from an actual and existing duress

as above defined, imposed upon the said Valentine or

his property by the defendant Hills, you must find

for the defendant upon that issue.
'

'

VI.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant:

"I instruct you, gentlemen of the jury, that if you

find from the evidence in this (;ase under the instruc-

tions of the Court, that the cause of Mildred Coss-

lett vs. Emery Valentine referred to in the pleadings

and evidence, has been dismissed and was not pending

at the time the order authorizing the defendant Hills

to retain the sum of $500 referred to in the evidence

herein was given by him to the plaintiff Valentine,

then said order was not given under compulsion or
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duress, and you will find for the defendant Hills on

that issue."

VII.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant

:

"The Court instructs the jury that if you should

find from the evidence m this case, under the instruc-

tions of the Court, that an order was given by the

plaintiff to the defendant Hills to retain the said sum

of $500 out of moneys in his possession belonging to

the plaintiff, and that the said Hills did upon the re-

ceipt of such order retain such sum and appropriate

the said siun to his o^ti use ; and you should further

find from the evidence under the instructions of the

Court that said money was paid and said order given

by the plaintiff for the purpose of influencing a de-

cision or other judicial action of the then Judge of

this court, then both parties to this case are in pari

delicto, and the Court will not aid either but will

leave them both where it finds them ; and if you find

from the evidence under my instructions the above

facts to be true, you must find for the defendant Hills

and against the plaintiff Valentine upon that issue.
'

'

VIII.

The Court erred in refusing to give to the jury the

general charge tendered by the defendant as follows

:

"The Court instructs the jury to return a verdict

for the defendant W. J. Hills."

IX.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant

:
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*'The Court instructs the jury that in order to en-

able the plaintiff to recover in this action, he must

show that he procured an order of Court directing

the defendant as clerk of the Court to pay the plain-

tiff Valentine the particular sum of money sued for

in this action ; and unless you find from the evidence

that such an order was procured from this court,

or the Judge thereof, ijrior to the commencement of

this action, directing the defendant to pay said sum
of money to Valentine, then your verdict must be for

the defendant ; and it will not be sufficient that such

an order, if you find that there has been an order of

that character providing that the plaintiff is entitled

to the money sued for. The order must specifically

direct the defendant to pay the identical sum of

money sued for to the j^laintiff and that such an order

was made before the commencement of this action in

order to enable the plaintiff to recover any portion

of the money sued for in this action.
'

'

X.

The Court erred in refusing to give to the jury the

following special instruction tendered by the defend-

ant:

"The Court further instructs the jury that if you

find from the evidence that the order, admitted to

have been executed by Valentine on the 30th day of

March, 1903, directing the defendant to hold the

amount of money therein stated, to wit, $500, was exe-

cuted by the plaintiff Valentine, then it is not neces-

sary that there should be a consideration therefor;

and if you find from the evidence that said order was
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executed voluntarily by the plaintiff, then your ver-

dict must be for the defendant. '

'

XI.

The Court erred in giving to the jury, over the ob-

jection of the defendant the following instructions,

to wit

:

The Court instructs you that it is admitted in this

case that Mildred G. Cosslett is not a party to the

action entitled Peoples as Administrator of the estate

of DeNorton vs. J. G. Cosslett and Emery Valentine.

Therefore you are instructed that any order or decree

made by this Court directing pa\Tnent out of the

funds held in the registry of the court in that action

to Mildred G. Cosslett or to any other person on her

account is void and without force or effect in law.

For that reason this defendant cannot hold the said

$500.00 under any such order or decree."

"You are therefore instructed that the only au-

thority by virtue of and under which this defendant

can retain the amount in controversy, to wit, $500.00,

is by virtue of the written authority of Emery Valen-

tine, in evidence in the case at bar as Defendant's

Exhibit No. 7, case No. 453; and then only if said

order were made and deli\^red freely and voluntarily

by the plaintiff, and for a sufficient consideration."

''VI.

"You are instructed that it is for you to find

whether said order was made by Emery Valentine

and delivered by him to the defendant Hills freely
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and voluntarily and for a sufficient consideration ; or

whether it was obtained from the plaintiff by false

representations and duress, as alleged in the reply."

"VIII.

*'The Court further instructs you that if you find

that said order was not obtained by means of false

representations and duress but Avas made and deliver-

ed by Valentine to Hills freely and voluntarily, it is

then for you to detemiine whether or not it was given

for a sufficient consideration and you are then to con-

sider whether or not the fact that the defendant Hills

acted as attorney for J. G. Cosslett in the case to

which reference is heretofore made was the consid-

eration for the giving of said order by this plaintiff

to this defendant."

''XL

"I further instruct ,you that, in order for the

plaintiff to prevail, he must convince the jury h\ a

preponderance of the evidence that at the time he

gave the order which is admitted by him to have been

given on the 30th day of March, 1903, that he was

then under the influence of false representations and

duress, as alleged in the reply, and if you find that

the said alleged duress or undue influence was re-

moved prior to that date, and if you further find that

there was a consideration passing from the defendant

therefore, then your verdict must be for the defend-

ant."

XII.

The Court erred in overruling the motion of the

defendant for a new trial herein.
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XIII.

The Court erred in entering judgment in said cause

in favor of the plaintiff and against the defendant.

XIV.

The Court erred in each and every particular of its

general charge in this, to wit, that the Court should

have withdrawn the issues from the jury and directed

a verdict for the defendant.

SCHACKLEFOED & LYONS,
J. A. HELLENTHAL,
Attorneys for Plaintiff in Error.

[Endorsed] : Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emer}^ Valentine, Plaintiff, vs. W, J.

Hills, as Clerk of the Dist. Court, Defendant. As-

signment of Errors. Piled Dec. 11, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy. Shackleford

& Lyons, Attorneys for Appellant. Office : Juneau,

Alaska.
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In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

AT LAW—No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Petition for "Writ of Error.

To the Honorable ROYAL A. GUNNISON, Judge

of the Above-entitled Court

:

And now comes W. J. Hills, as clerk, etc., defend-

ant herein, and says that on or about the 26th day of

December, A. D. 1906, this Court entered judgment

herein in favor of the plaintiff, in which judgment

and the proceedings had prior thei'eto in this court

certain errors were committed, to the prejudice of

this defendant, all of wliich will more in detail ap-

pear from the assignment of errors which is filed with

this petition.

Wherefore this defendant prays that a writ of er-

ror may issue in this l)ehalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

cj transcript of the record, proceedings and papers



172 W. J. Hills vs.

in this cause, duly authenticated, may be sent to said

Circuit Court of Appeals.

SCHACKLEFORD & LYONS, and

J. A. HELLENTHAL,
Attorneys for Defendant.

[Endorsed] : Original No. 453-.A In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills

as Clerk, etc., Defendant. Petition for Writ of Er-

ror. Filed Dec. 11, 1907. C. C. Page, Clerk. By
A. W. Fox, Deputy. Shackelford & Lyons, Attor-

neys for . Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintife,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Order Allowing Writ of Error, etc.

This 11 day of December, 1907, came the defend-

ant by his attorneys and filed herein and presented

to the Court his petition praying for the allowance

of a writ of error, an assignment of errors intended

to be urged by him, praying, also, that a transcript

of the record and proceedings and papers upon which

the judgment herein was rendered, duly authenti-
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cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit, and that such other

and further proceedings may be had as may be

proper in the premises.

On consideration whereof, thQ Court does allow

the writ of error upon the defendant giving bond ac-

cording to law in the smn of five hundred no/100 dol-

lars ($500.00), which will operate as a supersedeas

bond.

Done in oj^en court this 11 day of December, 1907.

ROYAL A. GUNNISON,
District Judge.

[Endorsed] : Original No. 453-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills,

as Clerk, etc., Defendant. Order Allowing Writ of

Error. Filed Dec. 11, 1907. C. C. Page. By A. W.

Fox. Shackelford & Lyons, Attorneys for .

Office : Juneau, Alaska.
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In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Couii; for the

District of Alaska, Division No. 1,

Defendant.

Bond on Writ of Error.

Know all men by these presents that we, W. J.

Hills, as clerk of the District Court for the District

of Alaska, Div. 1, as principal, and Walter Coutant

and , as sureties, are held and firmly

bound unto the above-named plaintiff (appellee) in

the just and full smn of five hundred no/100 dollars

($500.00), to be paid to the said plaintiff, his certain

attorneys, executors, administrators and assigns; to

which payment, well and truly to be made, we bind

ourselves, our heirs, executors, and administrators

jointly and severally by these presents. Sealed with

our seals and dated this 11 day of December, A. D.

1907.

Whereas, lately at the District Court for the Dis-

trict of Alaska, Division No. 1, at a suit therein de-

pending between Emery Valentine, Plaintiff, and W.
J. Hills, as Clerk of the District Court for the Dis-

trict of Alaska, Division No. 1, defendant, a judg-

ment was rendered against the said W. J. Hills as
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such clerk, and the said W. J. Hills having obtained

a writ of error and filed a copy thereof in the clerk 's

office of the said court to reverse the .juds:ment in

the aforesaid suit, and a citation directed to the said

Emery Valentine citing and admonishing him to be

and appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, State of California,

within thirty days from date of approval of this

bond.

Now, the condition of the above obligation is such

that if the said W. J. Hills, as clerk, etc., shall prose-

cute said writ of error to effect and answer all dam-

ages and costs if he fail to make said plea good, then

the above obligation to be void; else to remain in full

force and virtue.

W. J. HILLS, [Seal]

As Clerk of the U. S. District Court for the Dist. of

Alaska, Div. 1.

Principal.

By T. R. LYONS,
His Atty. in Fact.

WALTER S. COUTANT, [Seal]

Surety.

, [Seal]

Surety.

Sealed and delivered in presence of

J. A. HELENTHAL.
Approved this 11 day of October, A. D. 1907.

Ketchikan, Alaska.
ROYAL A. GUNNISON,

Judge Dist. Court for the District of Alaska. Division

No. 1, at Juneau.
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[Endorsed] : Original No. 453-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk of the Dist. Court, Defendant. Bond.

Filed Dec. 11, 1907. C. C. Page, Clerk. By A. W.
Fox, Deputy. Shackleford & Lyons, Attorneys for

. Office: Juneau, Alaska.

In the United States Circuit Court of Appeals for the

Ninth Judicial Circuit.

Writ of Error (Original).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honorable

Judges of the District Court for the District of

Alaska. Division No. 1, Greeting:

Because in the record and proceedings, as also in

the rendition of a judgment, of a plea which is in

said district court before you, or some of you. be-

tween Emery Valentine. Plaintiff, and W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, Defendant, as bv the com-

plaint appears, we, being willing that error, if anv

hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf, do command you, if judgment be therein

given, that then under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same, to our

United States Circuit Court of Appeals for the
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Nintli Judicial Circuit, together with this writ, so

that you have the same at San Francisco, in said

circuit, within thirty days from the date of this writ,

in the said Circuit Court of Appeals, to bo then and

there held; that the record and proceedings af(n'esaid

being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct that

error what of right, and according to the laws and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 11th

day of December, A. D. 1907, and of the 131st year

of the independence of the United States of America.

Allowed by:

ROYAL A. GUNNISON,
Judge of the Dist. Court for the District of Alaska,

Division No. 1.

[Seal] Attest: C.C.PAGE,
Clerk of the Dist. Court, for the Dist. of Alaska, Di-

vision No. 1.

By A. W. Fox,

Deputy.

Due service of a copy of the within is admitted

this 11th day of Dec, 1907.

MALONY & COBB,

Attorneys for Plaintiff.

[Endorsed]: Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk of the Dist. Court for Alaska, Defend-

ant. Writ of Error. Filed Dec. 12, 1907. C. C.

Page, Clerk. By R. E. Robertson, Asst. Shackel-
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ford & Lyons, Attornej^s for . Office

Juneau, Alaska.

The United States Circuit Court of Appeals for the

Ninth Judicial Circuit.

No. 453-A.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Plaintiff in Error,

vs.

EMERY VALENTINE,
Defendant in Error.

Citation on Writ of Error (Original).

The United States of America,

District of Alaska,

Division No. 1,—ss.

To Emery Valentine, Greeting:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at San Francisco, in the State of California, in said

Circuit, within thirt}^ days from date hereof next,

pursuant to a writ of error filed in the clerk's office

of the said District Court for the District of Alaska,

Division No. 1, wherein W. J. Hills, as Clerk, etc., is

plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the said judgment

rendered against the said plaintiff in error should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.
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Witness the Honorable ROYAL A. GUNNISON,
Judge of the District Court for the District of

Alaska, Division No. 1, within said District, this

11 day of December, A. D. 1907.

ROYAL A. GUNNISON,
District Judge.

[Seal] Attest: C. C. PAGE,
Clerk.

By A. W. Fox,

Deputy.

Due service of the within is admitted this 11th day

of Dec, 1907.

MALONY & COBB,
Attorneys for Plaintiff.

[Endorsed]: Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk, etc., Defendant. Citation. Filed

Dec. 12, 1907. C. C. Page, Clerk. By R. E. Robert-

son, Asst. Shackleford & Lyons, Attorneys for

. Office: Juneau, Alaska.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division Number One, hereby

certify that the foregoing and hereto annexed 160

pages of typewritten matter, numbered from one to

160, inclusive, constitutes a full, tnie and correct

copy of the record, and the whole thereof, as per the



180 W, J. Hills vs.

praecipe of the plaintiff in error on file herein and

made a part hereof, in the cause wherein W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, is plaintiff in error, and

Emery Valentine is defendant in error, No. 453-A,

as the same appears of record and on file in my office

;

and that the said record is by virtue of the writ of

error and citation issued in this cause, and the re-

turn thereof in accordance therewith.

I do further certify that this transcript was pre-

pared by me in my office, and the cost of preparation,

examination and certificate, amounting to seventy-

three dollars and ten cents ($73.10), has been paid

to me by counsel for plaintiff in error.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled court thi« 21st day

of December, 1907.

[Seal] C. C. PAGE,

Clerk of the District Court for the District of Alaska.

By A. W. Fox,

Deputy.

[Endorsed]: No. 1545. United States Circuit

Court of Appeals for the Ninth Circuit. W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, Plaintiff in Error, vs. Emery

Valentine, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Piled January 13, 1908.

P. D. MONCKTON,
Clerk.


